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P-R-0-C-E-E-D-I-N-G-S

(9:33 a.m.)

CHIEF JUDGE SLEDGE: We'l come to

order.

Mr. Handzo.

10

12

13

MR. HANDZO: Thank you. For the

record, David Handzo on behalf of Sound

Exchange.

Your Honor, Sound Exchange will

begin with its first witness, Jim Griffin.

Before I do, I had a couple of housekeeping

matters that I'd like to take up with the

Court if I may.

CHIEF JUDGE SLEDGE: Yes, sir.
15

16

17

18

19

20

21

22

MR. HANDZO: The first is the way

we have handed our exhibits is that we have

put together a notebook for each witness with

the witness'tatements and the exhibits that

relate to that witness, which we would like to

make available to the Court, and we have

copies for anyone else who wants them. So if
the Court wants to take those notebooks, we
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can distribute those now.

10

12

18

19

20

21

22

CHIEF JUDGE SLEDGE: Yes, sir.
That would be finch

NR. HANDZO: One thing I should

mention about the notebooks and this will be

true for a few other witnesses. When we

originally f iled our direct written statement,

we had a handful of exhibits that were reports

from a third party service, and we realized

after we filed the direct written statements

that we actually didn't have a license from

that third party service to disseminate those

reports, and so we went back and we actually

pulled those exhibits from the direct written

statements.

We subsequently were able to

produce those reports. We did produce them in

discovery. So we inserted t'hem back in the

exhibit binders, but I wanted to make sure I

was up front about that. I didn't want there

to be any confusion. And I don't know if
there's any objection to that procedure.
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10

12

CHIEF JUDGE SLEDGE: I don't think

it's appropriate for me to respond to that ~

MR. HAMDZO: The other sort of

housekeeping matter that I wanted to make sure

I was correctly understanding is in some of

the examinations I don't really intend to ask

the witness about every single thing that is

in the witness'irect written statement, and

I would assume that we'e not required to;

that those parts of the statements don't get

stricken just because we didn't ask about

them.

17

18

19

20

21

22

Obviously on cross examination

counsel is entitled, I assume, to inquire into

anything that was either in the oral direct or

the written direction, but I assume that I

don't need to cover everything that's in the

written direct.
And likewise, I would assume that

with respect to the exhibits that were

included with the direct written statements,

we didn't need to specifically cover each of
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10

12

13

14

15

18

20

21

22

those in order to get them in the record,

although obviously counsel can examine 'about

them if they wish.

MR. STEINTHAL: Your Honor, Ken

Steintbal for DiMA.

I just have one question on that

issue. Generally speaking, I have no problem

with what Mr. Handzo's proposing. However, in

tbe case of Mr. Griffin, there was a disk that

was made part of his direct testimony. If

they are not going to show the whole disk

today, I guess I have a question of the Board,

which is whether we should presume tbe Board

bas actually taken the time to view the disk

or not because I might be persuaded not to

cross examine about any aspects of that disk

that are not shown in tbe courtroom if the

members of the Board have not gone to tbe

trouble of actually viewing the disk.

So I guess my question of you is:

should we treat the disk as if it's like a

normal piece of paper that you'e read and
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deal with it and cross examine on issues that

we would otherwise cross examine or treat the

disk as something that was basically a

demonstrative and so much of it that's going

to be used in the courtroom we should deal

with on cross, and that which has not played

in the courtroom we don't have to worry about?

CHIEF JUDGE SLEDGE: Mr.

10

Steinthal, I think you should assume that

before the Board makes a final determination

that it will be familiar with and review all
12

13

15

16

17

18

19

20

evidence. Beyond that, I don't know that

1 don't understand your question beyond that.

MR. STEIMTHAL: I guess that just
means we should treat it as if it's like any

other piece of evidence and that it will be

viewed as any other document might be read.

That's the answer.

CHIEF JUDGE SLEDGE: I notice the

parties have swapped the tables designated

21 yesterday by the Court. Is that your

22 preference, to have the -- well, no, you
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haven'. This will be your witness. So you

will be here, and then on cross examination,

then the person at the lectern will have

thank you. I'm confused.

MR. HANDZO: I didn't think we had

changed anything.

CHIEF JUDGE SLEDGE: No, you

haven'.

10

12

13

15

16

17

18

19

MR. HAMDZO: Our first witness

will be Mr. Griffin. We are going to take

part of the demonstration. I don't know. It
may be easier to just set up the screen now so

that we don't have to interrupt when we start.
So we will do that.

(Pause in proceedings.)

MR. HANDZO: Hopefully this will

work. I'm one of those people who has trouble

programming VCRs.

If I can ask Mr. Griffin to take

20

21

the witness stand. Your Honor, do you want me

to swear the witness in?

22 CHIEF JUDGE SLEDGE: No.
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If you'l please stand.

Whereupon,

JAMES GRIFFIN

was called as a witness by counsel for Sound

Exchange and, having been first duly sworn,

was examined and testified as follows:

CHIEF JUDGE SLEDGE: Be seated.

DIRECT EXAMINATION

10 Q

BY MR. HANDZO:

Mr. Griffin, for the record, would

you tell us your name?

12 Sure. James Hazen (phonetic)

13 Griffin.

Q Mr. Griffin, what do you do for a

15 living?

16

17 Q

Media technologist.

And can you tell me what you mean

18 by that?

19 Sure. I consult companies, both

20

21

media companies and technology companies. I'm

really bridging the gap between them.

22 Q Where are you employed, Mr. Griffin?
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Well, I'm self-employed. I have a

business, One House, LLC. It's a Virginia

corporation.

Q What does One House, LLC do?

It really supports me. That'

what I do. I used to have a lot more people,

worked out in California. I moved to

Virginia, and I have a focus on media

10

technology.

assistant.

It' myself, administrative

Okay. Can you tell us in a little
12 more detail what it is you do for your client,

what kind of services you provide'

Sure. I mean, in detail, of

17

18

19

20

21

22

course, as a consultant, I go; I meet; I

confer. I mean, my goal is to absorb their

uncertainty about one another. I would just

say that that's because that's the typical

concerns that my clients have. If I have a

media company, they often do not understand

what's happening in the world of technology or

what technology companies are thinking, and
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likewise often there's a technology company

that wonders about the world of media.

And because I worked in Los

Angeles, Media Technology for Geffen Records,

there are many who turn to me for these

services

Okay. When you say "technology

companies," what kind of companies are you

talking about?

10 Nokia, Microsoft, companies of

12

that sort that make products or services that

I think we'd call technology products and

13 services

Q And when you say "media

15 companies," what are you talking about?

16 I'd say entertainment companies.

17

18

19

20

Because my focus is on music, because I worked

in the music industry primarily, I focus on

music, but there are others who ask, for

example, about video or movies or other

things, but primarily my focus is on music.

22 Q You used the phrase like you
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absorbed the uncertainties or something like

that.
Sure, because that really is the

10

12

end product. You know, I hope they sleep

better at night, and if they don', I haven'

done my job well. I mean, if I got in and

start prattling on about technology or the

media company or media with the technology

company, they might be more uncertain at the

end, but my goal is that they understand one

another better at the end of the process and

commerce flows.

13 Q What kind of uncertainties are you

14

15

dealing with with respect to the technology

companies?

16 Oh, well, they really don'

17

18

19

20

21

understand how business is done in Hollywood

or they don't understand the music business or

right circumstances or how audio is delivered

or what factors are affecting this, and so I

consult with them about these issues.

22 Q And does that affect the kind of
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products that they create or manufacture?

Sure. I actually do see that

output, those changes. You know, if, for

example, I'm working with Nokia, I later on

see the results of our discussions in some of

the products and services that they offer.

Q What are the uncertainties of the

media companies that you deal with?

Well, I mean, it's kind of funny.

10

12

13

15

16

17

18

Each has the same concern about the other,

that the other will move forward without them

or, you know, will not respect where they'e
going, and I really think they often want to

understand, well, what is it that these

companies are building and are they thinking

about. the business model that surrounds it;,
and what is the business model that's enabled

by this technology that they'e building.

Q Just to make sure I understand,

20

21

you'e got technology companies that are

creating devices?

22 That's right, devices or services.
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I mean, it's not always devices. You know, it
could be service, you know. Technology

companies enable services often even over

products.

Q And you'e got media companies

that want to know whether their services can

be used on those devices?

Yes. Well, they'e quite certain

they can be, and they want to know how.

10 Q I take it it works the other way

13

around, too. The technology companies want to

know if their services are going to be used on

their devices?

14 Sure. 1 mean, it's a relationship

15 that needs to be built between them.

16 Q And is that part of where you fit
in?

18 That's right. That', I think,

19

20

21

22

primarily the goal. I mean, I think, you

know, in certain circumstances I made no more

or less about a particular element of each's

business, but you know, you can see it pretty
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clearly. We now have, say, with Nokia, there

are ring tones that have music that are now a

dominant feature in the device. There's a lot

of commerce that goes on around that. That'

an example of a melding of media companies and

technology companies and putting together a

good business.

Q Have you written on the subject of

10

the technology and interface between

technology and music?

Yeah, I think quite a bit in a

12 number of places.

13 Q Tell us some of the places you'e
14 written.

15 National Academy of Recording

16

17

19

Arts and Sciences has a journal. You know,

there are various publications and so forth

that I'e written for, you know, journal

articles and that kind of thing.

20

21

Q Have you lectured on the subject?

Extensively. I think I lecture

22 more than I write.
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Q Tell us some of the places you'e
lectured.

I'e recently been doing a number

10

of lectures at the Royal Academy for the Arts

and Sciences, or RSI, the Royal Society for

the Arts in London, and I lecture at the Nokia

Research Center in Helsinki and also at

business schools. I did a lot of work at the

Harvard Business School for a while as a

technologist and res ident for a number of

years'hat
sorts of subjects do you

lecture on'?

Again, media and technology and

their interface between the two of them.

Q Have you previously qualified to

17 testify as an expert on these subjects?

18 I have, yes. In this room, in

19

20

21

22

2001 I recall testifying as an expert witness.

I'e testified before the Senate Judiciary

Committee, and 1've served in various

capacities helping companies that have legal
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issues between them, matters that haven't gone

to trial.
How long have you been in this

business of consulting on media and

technology?

Well, I'e been involved with

10

12

media and technology for many decades, I'd

say, but as far as consulting goes, about ten

years, I'd say, and I worked as the Director

of Technology for Geffen, for David Geffen and

his record company and so forth for about six

years, I'd say, in Los Angeles. But sum total
I'd say I have 20 or 30 years in the business.

14 Q When did you begin working for

15 Gef fen?

16 I started working for Geffen in

1991, towards the end of '91, '92.

18 Q Just tell us what Geffen Records

is and who David Geffen was.

20 Well, at the time it was a record

21 company that was somewhat independent.

22 mean, it was funded by some media company,
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like Warner and so forth, but it was

sufficiently independent that it was acquired

by Universal Studios, but it was a big record

company without any question, and you know, it
had many big acts. There's no doubt that it
was one of the most successful record

companies.

It continues to exist as a label

as a part of Universal Music Group.

10 Q What did you do for Geffen Records

12

with respect to these issues, media and

technology?

13 Well, I was their chief technology

15

officer. I mean, I was the top technology

person in the company.

16 Q So what kind of functions did you

17 perform?

18 Well, all kinds of functions. I

19

20

21

22

mean in-house technology, but also interfacing

with the marketplace. I mean, while I was at

Geffen, we released the first full-length

commercial single that was released digitally.
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That was a track by Aerosmith, and I think

that was 1995, '94, or something like that.

So I digitized the song, you know,

fashioned it for release over a network, and

it was the first one. The Smithsonian

recognized that it was the first when they put

together the national information

10

12

13

14

infrastructure awards that year. They cited

Geffen for having released the first full-

length commercial single to the net, and I

personally did that work with my own hands as

opposed to supervising it, but I did run the

department, yes, and there were a number of

employees, and so forth.

15

16

Q When did you leave Geffen Records?

I left in 1998.

17 Q And is that when you began to

18 consult?

19 Yeah, I did, and in short order, I

20

21

22

developed a relationship with a music

publishing company that I terminated at the

end of last year such that I could have my own
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business

MR. HANDZO: Your Honor, I'm not

sure what procedure tbe Court wants to follow,

but I guess at this point I would tender Mr.

Griffin as an expert in media and technology.

CHIEF JUDGE SLEDGE: Any voir dire

or any ctuestions on that offer?

MR. STEINTHAL: Your Honor, I just

prefer to do whatever voir dire I do on my

10 cross.

12

13

CHIEF JUDGE SLEDGE: Thank you.

BY MR. HANDZO:

Mr. Griffin, let me ask you to

14

16

just take a look at the notebook I'e just

banded you, which for the record is the same

notebook we have provided to the Court.

17 Yes.

18 Q Can you just tell us what tbe

19 first document there is?

20 Sure. This is my written

21 testimony that I submitted in this matter.

22 And the rest of the documents are
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the exhibits to that?

Yeah, they appear to be. I didn'

go through every one of them, but I think

clearly they are.

Q Okay. Now, Mr. Griffin, let me

sort of start with the basics'an you tell
us what webcasting is?

Well, I think quite literally it'

10

17

18

19

20

21

22

casting digits that constitute audio and

related material over a network, specif ically,

I think, over the Internet,a nd the word

"web " I think, relates to how many initiate
the process, although it's not necessary that

it be a part of the World Wide Web, as it
were. It doesn't have to have HTML, which is

the language of the Web involved, because

there doesn't have to be a graphic element.

There doesn't have to be words or pictures or

videos or interrelated material, but there

frequently are, and so we call it webcasting,

because most people think of the Internet as

the Web, though it is not, as many others, but
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primarily it's taking those digits and casting

them.

Q Or, in other words, streaming

them?

Q

Yes, pushing them forward, yes.

So when you talk about digits, T.

take it then we'e talking about a digital
transmission?

10

Yes, zeros and ones.

Right. And when we talk about

digital, that's digital as opposed to what?

13 Q

As opposed to analog.

What's the difference between

digital and analog'

Well, analog relates really to the

17

18

19

20

21

22

notion that sound can be created from a

physical thing that is an analog to the sound

that results. Mow, sound often is described

as a wave because it has a plus and a minus to

the frequency with which the wave arrives, and

so when we look at it on a graph or an

oscilloscope, it's a wave, and it has a plus
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and a minus, which again represents the

frequency of the vibration, the back and

forth.

And so that sound that comes out

of, say, a stereo speaker, you'l see it move

back and forth, and that represents the

movement of the operation of the wave. And so

that would be audio.

Q So as we talk to each other there

10 are sound waves going back and forth.

There are, and they have a certain

12 frequency that matches our voice.

13 Q So we are transmitting to each

other in analog?

15 We are, and if a recording were

17

18

20

21

22

being made on, say, that old piece of

equipment on top of the cabinet over there, it
would be captured in an analog form. My

experience tells me it has probably got some

mylar that has chromium oxide on top of it
that is a tape and the magnetization more or

less and the alignment of the heads and the
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movement of the motor captures those waves in

a fashion and then replays them back, and they

are stored in the interim in this analog form.

Now, when we take analog sound

waves and you turn them -- well, how do you

take analog sound waves and turn them into

something that is digital?

Well, it would be a laborious

10

12

13

process if I actually did it or if someone did

it, but there are chips that we call DA

converters or AD converters, analog digital
conversion chips, and they take a snapshot of

these waves. The phrase would be they sampled

the wave with some resolution and then

15

16

captured that information in zeros and ones

and then store that as zeros and ones into a

18

19

20

21

22

digital medium as opposed to more or less

magnetization on a piece of mylar with

chromium or as opposed to, say, the width of

a vinyl groove in which a needle rove and

then, of course, the width of the grooves

changing would cause the needle to move in a
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magnet in a coil to interact, and again,

alternating current results from the movement

of a magnet and a coil, and that's alternating

current, the plus and the minus, the recording

of the wave.

Q Xs there an advantage from taking

the sound waves and turning them into digits?

Sure. The advantage is primarily

10

12

13

14

15

16

17

18

19

20

21

in the storage and the transmission of the

digits because when you transmit or store an

analog thing, it can be subject to variation

and variables, and while digitization can have

its variables, it has less of them, and so it
is that to a computer a distorted zero is

roughly the same as a zero. I mean they are

the same. As long as it knows it's a zero

degradation doesn't influence it, and even if
it does degrade, there can be error checking

as well. There can be mathematical formulas,

and there are, that insure that that which is

recorded is that which is played back.

22 Q So is it fair to say that
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transmitting in digital allows a more accurate

reproduction?

It can. I mean, depending upon

the source material and so forth, but it has

far less variables in the storage and

transmission.

Q

Q

Now, when we play a CD

Compact disc.

a compact disc, is that

captured on the disc in analog or in digital'

Well, to be sure, a compact disc

17

18

19

20

21

22

is an analog thing. It's an object, but the

way that digits are stored on this analog

object distinguishes very well between a zero

or a one. There's a series of pits, and the

laser looks at the disc and the pits cause the

laser to go to the right or to the left
depending upon the way that those pits are

situated on the disc, and that results in the

expression of the zero or a one.

Again, it's not the vagaries or

more or less the way the needle arrives in the
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grooves or the alignment of the head or the

movement of the motor. It's a zero or a one

because the laser hits it and moves to the

right or to the left.
Q Can you define for us the term

"bit rate"?

Sure. I mean as regards

10

12

13

webcasting, typically we think of bit rate as

the amount of digits that are moving across a

connection, the number of bits over a period

of time that move, and so you might say that

a low fidelity bit rate might move 24,000 bits

per second, and a relatively high bit rate

might move 128,000 or 160,000 bits per second.

15

16

Q And, by the way, what's a bit?

A bit is a zero or a one.

17 Q So the higher the bit rate, the

18 more zeros and ones are getting transmitted?

19

20 Q

That's right.
And what is the advantage, if any,

21 of the higher bit rate?

22 Well, again, assuming that the
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source material is very good and up to the

task and so forth, a higher bit rate can

communicate more information.

Q You mentioned before that when

analog waves are turned into digital, there'

a sampling process.

Yes, there is.
Does that relate to this concept

of bit rate?

10 Yes, it does. I mean you can take

17

18

19

a higher resolution sample of audio, and that

results in a sound that, if fully transmitted,

requires more band width for it to be

transmitted in real time. So the higher

resolution of the sample, if you'e going to

use all of those digits that you captured, you

need a higher band width to carry them in real

time. If it weren't in real time, of course,

you could wait a long time for it to come ~

20 Q All right. Just so I'm clear, if
21

22

you'e doing more sampling of that analog

wave, you'e getting more bits?
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Yes.

Q And if you have more bits, how

does that then relate to band width?

Let me just -- before I actually

ask that question, let me ask a more basic

question. What is band width?

Band width really refers to the

10

12

13

width of the data path. I guess you could

analogize it to a highway, that the more lanes

that there are in that highway, you can move

more efficiently down that highway, and

likewise, a high band width connection is a

wider data path for the data to travel.

14 Q So a wider data path accommodates

15 more bits?

16 It does. I mean, again, the

17

18

electrons move no quicker or no slower. So

it's not -- we do think we have a faster

19

20

21

connection when we have a higher band width,

but again, it's because it's a wider data path

for those bits to travel.

22 Q So a higher bit rate it is going
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to travel faster down a wider band width type?

Sure. I mean, again, assuming all

10

other things being equal, if you'e also

having a phone call on that same bit of band

width or if you'e doing something else,

again, it has to accommodate all of the digits

that are moving, but assuming the only thing

you were doing on that connection was

transmitting audio, it would move much

quicker .

Q So just to summarize here, if you

12 have higher band width, you can get higher bit

rates.
Yes.

Q And with a higher bit rate, you

17

are sampling -- you could be sampling your

analog wave more often and getting a better--
18

19

20

Q

Getting higher quality.

High quality.

Or more contact.

21 Q Okay. Mow, let's talk for a

22 minute about sort of the basics of webcasting,
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and I want to think about it from the

perspective of the consumer who wants to

listen to a webcast station.

If you'e sitting at a laptop

computer or a desktop computer, how do you go

about getting webcast music? What do you do?

Well, I think, again, the average

10

12

13

14

15

16

17

person would turn to the web. They would turn

to a web browser because that is what they

think of the Internet as, as a web browser.

They could turn to their media player as

opposed to their web browser. They could use

a specialized piece of software, but I think

the average person would go to their web

browser because it would trigger their media

player, and it would help them find a

webcaster.

18 So if you start with a browser,

19 and give us an example of a browser.

20 Sure. Internet Explore or Pirefox

21

22

or there are any of a number of browsers now,

but I think, you know, for the most part we
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see three or four browsers. Mac users

typically use Safari and Firefox and PC users

typically use Internet Explorer and Firefox.

Q So you start off with your web

browser and what do you do?

You would conceivably have

10

12

14

bookmarked a website that had a webcaster,

meaning you could have stored it or you might

remember it and type it in as a uniform

resource locator at the tope, or you may have

your browser set up to go automatically to a

home page that itself is a springboard to

websites, much like a bookmark would be a

springboard for you.

15 Q Uniform resource locators, what we

16 think of as a URL?

17 Yeah. URL is the acronym for

18

20

21

22

uniform resource locator. That refers to the

address of the Internet site. In this case,

the alpha address with characters as opposed

to the numerical Internet address, which is a

more obscure thing and isn't something that
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10

the average person would ever recall or know

for a website, but the Internet resolves that

difference with what's called the DNS system.

The domain name system would translate. If I

typed in "www.microsoft.corn," a request would

be made over the Internet to the DNS system,

and the DNS system would respond with a

numerical address much like a telephone number

of the Microsoft site, and then my computer

would produce a routing request across the

Internet that would then return a result.

Okay. Now, Nr. Griffin, did you

prepare with your testimony some

demonstrations of webcasting'?

I did. 1 used some software that

17

18

would create a video representation of some

web surfing sessions or some webcasting

sessions that I did on a computer.

19 Q Okay. Let's take a look at one of

20

21

them where you accessed. a webcasting site, and

we'e going to use one that involves a

22 A Sure.
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Q 3WK.

I see those files there on the

screen.

JUDGE ROBERTS: Mr. Handzo, would

you do me the great favor of moving that

screen a little closer'

MR. HANDZO: Sure. Does that work

or should we

JUDGE ROBERTS: Just a little bit
10 more. That's fine. That's perfect.

12

Thank you very much.

BY MR. HANDZO:

13 Q All right Mr. Griffin, if we can

14

15

16

18

take a look at your logging onto a website,

and I think we'e going to use one from 3WK

here. We'l just freeze it right there for a

second. Just as we go through, I was hoping

you could sort of walk us through what you'e
doing.

20 Sure. Well, in this case I'e
21

22

triggered the web browser by double clicking

on Internet Explorer on the desktop, and the
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web browser has opened to its preset home

page, which in this case is MSM.corn, which is

the Microsoft network.

Q Okay.

And that just happens to be the

10

12

13

14

home page for that particular browser, and so

I'm about to go up to the uniform resource

locator bar. You'l see it says "address" up

at the top just under the cursor. If you move

to the left a little -- yeah, yeah, a little
to the left there you'l see the word

"address," and just to the right of that is

where I'm about to type in the address of this

particular webcaster.

15

16

Q Okay. Let's go ahead and do that.

And, by the way, you'e typing

17

18

3WK. Let's stop there for a second. What can

you tell us about 3WK?

Well, I knew them to be a

20

21

22

relatively independent webcaster of medium

size, I'd say. They are not also -- they are

not also a broadcaster. So they are not
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simulcasting in this particular case. So they

are also not owned by one of the big portals

like AOL or MSN or Apple or Yahoo or any of

those. So I saw them to be a relatively

independent webcaster.

Q All right. Mow, in order to start
the music playing, what did you have to do?

Well, I mean, if you take in tbe

10

screen bere you can see they'e got a logo at

the top and then some references, but it'
very clear that they say "click to listen" and

12 they have

13

14

Q Right here?

Right, and they have basically two

15

16

17

18

19

20

21

22

choices as regards the band width that I'm

going to use and the quality that I'm going to

get and whether or not I'm going to hear

commercials, and then to the right there are

two program choices, underground radio,

classic underground radio. It allows you to

see tbe last five songs played if I click and

tells tbe song that's playing now. It scrolls
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across the screen.

Now, in this case I'm not a member

of 3WK. So I can't choose the 64K or 128K

streams. In this case I need to choose the 20

or the 56 kilobits stream because I'm not a

member and those feel free to me. So I can

click.

Q And, by the way, those numbers

refer to what?

10 The band width that's going to be

12

used. Basically the bit rate, the amount of

digits that are going to be cast.

13 Q And so in order to get the 64

14 you'd have to sign up for 3WK?

15 Well, yeah. It says members only,

16 and so I'm not going to click there, not being

a member.

18 Q All right. What do you have to do

19 to become a member? Do you know?

20 Pay a fee, sign up, give them a

21 credit card number.

22 All right. So let's see what you
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do here.

And so I'm presented -- when I'm

10

12

13

asked, I'm presented with another place to

click. Now, if we stop here, you'l see that

I have -- really if I'm going to choose indie

rock or classic rock, either one, I need to

choose a media player. I need to tell 3WK

which media player I'd like to use.

The first choice is Windows Media,

and Microsoft has a media player called

Windows Media Player, and that is the first
choice that is available to me. And you'l
notice that down below those two lines there'

14

16

18

19

20

21

22

a line that says "download a player." So if
you don't have one of these players -- and I

think everyone does have at least one of these

players -- but if you want another player that

you don't have or you don't have a player, you

can go and download a player.

So the first choice I have is

Windows Media, and then I have Real Media

Player, which is another company, a Microsoft
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competitor, called Real Networks. Then

there's SHOUTcast, which is another media

player or a media service that's run by AOL,

and then Ogg Vorbis, which is an open source

and a lesser known media player that is not

affiliated with any of the major companies,

but is an open source effort that's directed

by a number of programmers who seek to produce

a nonaffiliated media codec . That'

10 compression/decompression scheme, and they

have a player that's associated with it.
12 Q And so I take it you chose one of

13 the media players?

Yes. As I can tell here, I'm

15 about to choose Windows Media because I have

16 the hand hovering over it.
17 Q Okay. Go ahead. Let's see what

18 happens.

19 Am I right that this is the media

20 player that has come up?

21 Yes, and to be clear, it's a media

22 player in the broadest sense. It's not just
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an audio player. It's running what's called

a pre-rolled video advertisement before it
plays the webcast audio.

(Whereupon, the audio was played.)

BY MR. HANDZO:

Q So we'e got now playing.

Yes, and we'e going to hear

10

12

13

Jethro Tull, it says, because that's what'

playing now, the song "Minstrel in the

Gallery." There it is.

Q Let's stop it there unless anyone

actually wants to listen to the music.

But, now, Mr. Griffin, when you

did all of this

15 Yes.

16 Q were you working with a

17 computer? What were you working with?

18 Well I was obviously working with

19

20

21

22

a computer. There was a computer set up quite

independently for this purpose of recording

this webcast, and we put some software on that

computer that would create these video
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screens.

Q Okay, but I guess my question is

if I'm just a consumer and I want to do what

you just did, that is, listen to 3WK--

Q

Right.

one way I can do it is through

my laptop or my desktop.

Sure, that's one way you can do

it. There are others.

10 Q What are the others?

Well, there are some specialized

12

13

14

15

16

17

18

devices that are available and some general

devices. You know, again, I think of them all
as computers more or less because they have

computing chips in them, but some of them are

specialized devices that appear to be radios

and that don't have all of the general

comput ing funct ions . Others could be handheld

19 devices.

20

21

22

I think of a cell phone. When

someone thinks of a cell phone, it's a small

computer, but again, your cell phone could
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connect to a webcast and play it for you.

Q What about a PDA?

Sure. A PDA being a small,

specialized device, again, much like a cell

phone, but it could equally connect, and it
could do so wired or wirelessly.

Q Okay. Now, Mr. Griffin, can you

compare for us, if you would, webcasting to

traditional, over-the-air terrestrial radio'?

10 Well, boy, there's a number of

17

18

differences there. I mean, you can compare

them, but I don't think of a webcast as radio.

That's for sure. I mean, it's not radio. So

it's not -- you'e not using radio waves.

But I think there's a number of

differences. You know, first I'd say choice.

There's so many webcast stations that are

available to someone who's connected to the

19

20

Internet, but there is an inherent limitation

to the number of radio stations that one can

21

22

access in a geographic space. I mean, it's a

scarce resource, and so we have a Pederal
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10

17

18

19

20

21

22

Communications Commission that allocates those

slots such that they don't interfere with one

another because they would if we had no

control on it, and so there are tight controls

on the number of radio stations that can be

accessed in any particular geographic area.

You know, I'd say, well, maybe

six, 12, 18 at the most. You know, that's how

many presets the average automobile has. I

usually don't get past the first six. You

know, there's some genres that I'm interested

in, but as regards webcasting, say, if you

like Latin music, there could be over 300

stations just from one webcaster, and, of

course, multiple webcasters available.

And so you might say there could

be, oh, 100,000 streams that are available to

you over the Internet or more. I mean, q'uite

literally there could be one for every

listener, and there are some webcasters who

take that approach, that every listener should

get a different station for them. So it can
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be that granular.

So I would say the choice would be

the first distinction that you would

encounter. The ratio would give you a rather

limited choice. The Internet would give you

such an unlimited choice that there could be

literally a station for every listener.
Choice i S the first

differentiator. What's the second?

10 Well, I don't know that I'e got

12

13

them in any kind of exact order, but I'd say

that the medium is a big difference. The

medium is a big difference.

15

Q And what do you mean by that?

There I mean that, you know, in

17

18

20

21

that McLewin (phonetic) sense, you know, that

the medium is the message here. It's a two-

way connection, the medium is, and so it'
capable of doing much more than a broadcast

medium is capable of. It's capable of doing

much more.

22 And so it is that we know when
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10

people are using it, and it's capable of

like a great example of the difference in the

medium would be that we just watched a video

at. Now, we couldn't watch a video at over

the radio, and so the medium is distinctly

different because it's a digital medium. IT'

capable of a large amount of interactivity and

doing anything that can be communicated with

digits.
And so it is that, you know, we

see a video. We could see a PowerPoint. We

could see a slide show. There are a number of

things that could be done differently, but to

be clear, the medium is different for

webcasting than it is for radio.

Q So in addition to being able to

17

18

19

20

have video as well as audio, what are the

one of the things you mentioned is it's a two-

way connection. What are the implications of

that?

21 Well, there' a number of

22 implications. I think I'l explain those as
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12

17

18

19

20

21

22

differences as I go along just to be clear

about them because I think while they stem

from being a different medium, they'e
sufficiently different to highlight the

differences between radio and webcasting. I'd

rather keep them as separate items as I go

along.

So I' say choice is clearly the

first difference. It is a different medium.

I' say the third difference, and again, it
could be related to the notion that it's a

different medium, is that webcasting is

capable of much higher quality than radio is.
I mean, to be sure, radio can

sound very good, but it's inherently limited,

and as regards webcasting, you can go well

beyond the limitations of transmission, of

terrestrial transmission. I mean, you can

literally webcast every digit that constitutes

a phono record.

A phono record, while you can

replicate its sound at around 128 and to be
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virtually indistinguishable, it is typically

offered at 320 kilobits a second, and while

128 with a compression/decompression scheme

can relate all of that faithfully in a way

that I can't distinguish with my ears, this

medium is capable of extraordinary quality.

It's capable of communicating every digit that

is on the phono record, and so I would say

that that's another differences

10

12

13

14

15

16

17

18

I'd say another difference is that

webcasting is not broadcasting. I mean, you

could use it that way, but it's narrow casting

in the sense that each of us gets an

individual string. Each of us gets the digits
transmitted to us, whereas regards a broadcast

or a radio broadcaster, we all get the same

thing. We all get the same thing that'

transmitted to each of us.

19

20

21

22

And so quite literally webcasting

is narrow casting and radio is broadcasting.

So there's a big difference there.

I'd say another difference that'
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partly a consequence of the medium, you know,

relates to what you describe, is

accountability.

What do you mean by that?

Well, the broadcasters that I work

10

12

13

15

with, you know, don't like the idea that it'
very difficult to count their audience. They

struggle with this. I mean, you have diaries

that you hope people fill out from the big

services, and you know, you hope that people

answer surveys when people call them on the

phone and say, "What station do you listen
to?" And you hope they call on the phone and

they show up at your events. But at best

these are guesses as to what's going on.

16 Q And when you say broadcasters, do

17 you mean over the air?

18 Yeah, radio. You know, we'e

19 distinguishing webcasting from radio.

20

21

Q Okay.

And you'e asking how it'
22 different, and I'm saying, you know, that the
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10

12

radio broadcaster hopes that there are means

of sampling and so forth that communicate the

size of the audience back to them and that

they'e done it more or less correctly, but

the webcaster has a level of accountability

that's much higher in the sense that because

it's a two-way connection and a connection

needs to be made, you get a request to send a

stream, and you can say, "Well, we got 100,000

requests to send a stream. We must have

100,000 listeners out there," and so that's a

high value as well.

13 Q Let me just stop you there. Why

does that matter?

15 Oh, well, because those who would

16 pay you for access to your audience like to

know the quantity and the quality of that

18 audience. And so combined, say, with

19

20

21

22

registration, you can say, "Well, they'e in

this zip code and they have these jobs or at

least they told us that, but we'e sure

there's X number of them," and often we can
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10

relate the request because it comes from an

Internet address to the geography and where

they are.

And while that's imperfect, it'
quite a bit better than guessing or asking,

you know, which station do you remember

listening to last Friday at 5:15. The latter
is rather imperfect. The former, you know,

there's a great relationship with the

statistics you get and the size of your

audience.

12 Another difference that would come

13 about

Q I'm sorry. Let me just stop you

15 there a minute. That accountability you

16 talked about, is that valuable to advertisers?

17 Well, I think I would say it'
18

19

20

21

22

very valuable. You know, it's what they paid

for, and so they like seeing that result.

They like knowing, you know, this is how many

people and even before doing it, they like

carrying it out.
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10

12

13

MR. STEIMTHAL: Your Honor, I'e
tried not to object on foundation grounds on

general issues, but when we start talking

about what advertisers think, I think we'e

getting a little far afield from what Mr.

Griffin is here to testify about, and I would

object on foundation grounds.

If they want to call an advertiser

to come in as to what's important to

advertisers, I'm happy to have that, but I

think my objection on foundation grounds.

I'e been sort of patient on general issues.

Mow we'e getting more specific.

14 CHIEF JUDGE SLEDGE: Mr.

15 Steinthal, who are you?

16 MR. STEINTHAL: I'm sorry. Ken

17 Steinthal representing DiMA.

18 CHIEF JUDGE SLEDGE: Your

19

20

21

22

response, Mr. Handzo?

MR. HANDZO: I think as part of

what Mr. Griffin does in acting as a sort of

liaison among technology and media companies,
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this is the sort of thing he needs to know.

Why are some services valuable? What do

people want to do? And this is part of his

expertise.

CHIEF JUDGE SLEDGE: Objection

sustained.

BY MR. EGQTDZO:

Mr. Grif'fin, you started to tell
me about another difference and I cut you off.

10 Webcasting can be conditional on

payment, and broadcast is not.

Q What do you mean by that'?

A radio broadcaster makes their

16

17

18

20

21

22

signal available to all in a fashion that is

not and cannot be made conditional upon the

payment of a fee, whereas a webcaster can

condition, as we saw. This webcaster says if
you want to get the full quality of this

signal, you pay us a fee and conditioned upon

that payment, we can give you a different

stream. We can give you a better stream in

this particular case.
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And so it can be made conditional.

That is a difference as well.

Q Okay. Any other differences that

you can think of?

I'm sure that there are others.

Perhaps they will come up, but those are the

ones that come to me initially.
Okay.

Oh, I would say there is one that

10

12

17

18

19

20

21

22

comes to mind that I think that's important to

relate, and that is geography. It is that for

a radio signal we know that it propagates over

a limited geographic area, and even within

that area it can have great difficulty
penetrating a building. I mean, anyone who

has tried to use their cell phone down here

probably has discovered that some of them

work; some of them do not, depending upon the

nature of the radio wave and so forth.

But radio waves have difficulty
penetrating buildings, and they also are

limited to a geographic area. A webcaster is
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not limited in their geographic area that they

can deliver to, and their ability to deliver

signals that penetrate buildings is very

attractive.

Q Okay. One of the things you

mentioned early on is the two-way nature of

this media. What does that allow webcasters

to do?

Well, it allows them to do a

10

17

18

19

20

21

22

number of things. I mean, amongst other

things, it allows them to do commerce.

mean, when you'e one way, say, you'e a

regular broadcaster who broadcasts from a

satellite of from a terrestrial transmitter,

you can recommend that people buy a burger at

Joe's or, you know, go look at the Maytag

dishwasher if they happen to remember when

they'e shopping for a dishwasher or hungry

for burger. Maybe they will go to Joe's.

Maybe they will consider a Maytag, assuming

that they remember that, and so forth.

So the reach is limited to
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10

12

13

recommendation, whereas when we'e dealing

with a webcaster because it' digital, because

it's two-way, we can say, "Want to buy that

washing machine right now? We'l delivery it
to your house and we'l take your credit card

number

It doesn't do much for delivering

that burger, by the way, although Domino's

does deliver pizzas, and you can put that

interface with a webcast, and you can order up

the pizza and have it delivered and pay for it
and do all of that right then and there.

So it goes beyond recommendation.

Q Pizza may be a continuing theme

15 here.

16

17

18 Q

(Laughter.)

BY MR. HANDZO:

You sort of distinguished

19

20

21

webcasting from radio. let me ask you to

distinguish webcasting from download services.

Just tell us first what is a download service.

22 Well, a download service, I mean,
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10

17

when we talk about downloading music, I often

use the phrase "pull" because we request a

service to send us a file, and then it resides

on our computer, and it could be said that we

downloaded it, but it came down the pipe and

it got loaded onto our computer. So we call

that downloading.

And so the intention of the sender

is that you take this file and you store it,
and so they send it down the pipe to you, and

your computer loads it onto your drive, and so

that's what we would typically call a

download, and that download is a file of a

certain size, a package of digits that'

formulated to sit on that drive, and it's kind

of like a candy bar in a sense that it has a

wrapper around it that tells you what it is

18

19

that's inside in the compression and

decompression scheme, and then there are the

20

21

22

digits that relate the audio.

And of course, that's different

from a webcast in the sense that we typically
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call webcast "push" which is not pull because

in a webcast, someone else decides what you'e

going to get. They push it to you as opposed

to you deciding to pull it.
Q Now, you mentioned with the

downloads the digits get streamed to you and

then you can store them. Once

Yeah. I mean tbe word "stream" is

10

17

18

used a little loosely there. 1 wouldn't use

tbe word "stream" because I thank j.t's gust a

little bit confusing. To be sure, tbe digits

travel or tbe impulses travel over the wire

and they're there, although when we think of

a stream or when we use the word. "stream,"

where I work we think of push technologies

that are at the option of someone else as

opposed to a download which is at your option,

and so we call that pull.

19 Q Okay, and once you'e downloaded

20

21

those digits and stored them on your computer,

what can you do with them?

22 Well, I would suppose any of a
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10

12

13

number of things, whatever you can do with the

digits that constitute a phono record or that

constitute audio, but the primary difference

to my mind is option value. You know, you

have option value over them. Again, assuming

that, you know, the wrapper doesn't prohibit

access to them, you can use them as you wish.

You can transfer them to other devices, burn

them to a disc, play them at your option if

you wish. If you really love that song and

you want to hear it over and over and over

again, and I remember when I was a teenager.

Sometimes I did, and you might listen to it
ten times

15

16

17

That would be your choice. It
would be at your option that you could use

that thing, you know, as distinguished from,

18 say, webcasting. The intention is that

19

20

21

22

they'e not the option value, that it not be

at your option, that it's pushed to you, and

so you ideally don't have that option value in

a stream or a webcast that you have in a
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download.

Q Okay. Now, can you also

distinguish webcasting for us from an

interactive, on demand music service?

Yes. I mean, an interactive or on

10

12

13

15

16

17

18

19

20

demand service, I think we could put it
simply, doesn't really intend that you keep

the file, but that you nonetheless have the

option values. So they say "click here," and

you play it now and the digits will come down

the pipe, but ideally they won't be stored in

a form that's usable for you in a wrapper

that's usable for you when they get to your

computer.

Although they are cached and

buffered to a certain degree, it's not with

the intent that they have option value or that

they can be used over and over. The idea is

that you come back and you click again if you

want to hear that song again.

21 Q Did you in your demonstration

22 demonstrate the download and on demand
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services?

Yeah, actually I did. I used one

service, Rhapsody, which had each of these

different elements to it, and so I used

Rhapsody as a backdrop to demonstrate some of

the different things that can happen, both

push and pull, stream and download, and buffer

and capture.

Q Okay r and we are now goj.ng to play

the Rhapsody demonstration.

Rhapsody has i'ts own piece of

software that facilitates this process.

Really I guess you'd call it their own. browser

or the3.r own player.

Q Let's just stop there for a

second. What are you doing here'

17 Sorry. I double clicked on the

18

19

20

21

22

desktop. The software executed itself . It
comes up, and it's initially authenticating

me. It wants to know who I am. Am I a member

of the Rhapsody service, and so I'm

identifying myself as having previously signed
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up for the Rhapsody service.

Q And is this a service you have to

pay money to subscribe to?

Yeah, I do pay money for the

Rhapsody service.

Q Okay. Let's keep going.

Okay. What are we doing now?

Nell, obviously I'm taking in the

10

16

17

18

19

20

21

22

initial screen, and I'm presented with some

choices. At the very top you see the controls

of something that, you know, might look like

the stereo system in your car that has a play

button and a rewind and a fast forward and a

pause and a stop button and. a volume button

over to the left.
And then to the right Rhapsody

allocates me 25 free plays, and it indicates

the status of those 25 free plays for me, and

in the middle will contain program

information, where we are in the song that

we'e playing or whatever it is that we'e

doing, and then down below that it indicates
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who I am, and it gives me the opportunity to

sign out, and it offers me some choices.

There's a music guide that says if I'd like to

note just more generally about music, read

about my favorite artists, and so forth, I can

click there.

10

12

16

17

18

And then below that there's a

little picture of what looks to be a radio,

and the suggestion is that for them they

analogize webcasting to radio. I do not, but

they do, and so they say radio, and then they

have my library, which presumably would be a

place you would store your downloads or the

songs that you have access to, and then

playlists, which would be -- a playlist is

basically a list of the songs in the order

that you would want to play them in such that

you can start a playlist playing and you could

go about your work.

20 Q Just going back to this radio,

21

22

that's what we would think of as webcasting or

what you would think of as webcasting?
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Yeah, I would refer to it as

webcasting. Others call it radio, and that'

because that', I think, one of the best ways

to sell it, is against radio.

Q Okay. Now, what did you, in fact,

do here?

In this particular case I'm

10

12

looking at the music guide so that I can take

into account the breadth of the offering from

Rhapsody. I thought it useful just initially
to look at the genres that Rhapsody offers and

the slots basically that they put content into

because I'm thinking, you know, here I'm going

to listen to some music. I'd like to see what

music I will choose.

17

Q Okay.

And so I'm presented with a

18

19

20

21

22

breadth of choice, and so really I would say

this would highlight the first difference that

I indicated between webcasting and radio. You

know, you could analogize this browse genres

to essentially the dial on a radio. You could
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analogize it. I mean, they'e very, very

different. You know, this would be that dial

pulled like a piece of taffy almost across the

United States. It's that wide.

Q Okay.

And so if we look at genres, and

10

as the demonstration runs, we'l see the

genres that music is offered in. As you go

across the stage, they have a staff pick.

They tell you what some of the top albums are.

They show you some of the album art, and they

tell you, well, these are some of the top

artists right now.

Okay, and what did you then choose

to do here'?

Well, I chose to look at the

18

19

20

breadth of the offerings, and I thought, well,

let's start putting a few songs aside such

that if it had to download them, that it could

do that while I'm doing other things.

21 Q Okay. Let me just stop for a

22 second if we can. We'e got two buttons over
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here. We'e got this arrow button, and what

does that do?

Well, that moves it over to the

mixer on the left. It adds it to a play list,
and it also makes it possible for me to move

that into a burn onto a CD situation or to

transfer to another device.

Okay.

And so I'm just expressing my

10

12

13

initial interest. I'd like to hear the song

"Like a Rolling Stone." I'd like to hear the

song "Born to Run," and I'm staging those over

to the left.

15

16

And as you can see at the bottom,

as I do so it now says I have two tracks and

they total 10.7 minutes of play.

17 Q Okay. And what is this arrow

18

19

button? There's in some cases a buy button

and not all cases. What does that do?

20 Yes, with that, I could choose to

21

22

purchase the song for 99 cents, and basically

I'd be purchasing a license to use that song,
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and it would be downloaded to the computer.

Q Okay. Well, let's go ahead and

see what you do.

And I switched to another genre at

this point, adult alternative. It's much

like, you know, a rock genre, and the song

"Mr. Jones" was always interesting to me

because that was made at Geffen while I was

there. So I chose it.
10 And so now you'e playing that

song?

12 Well, yeah, the software is

13

14

15

16

17

18

19

playing that song. I asked it to, and it'
getting those digits. They'e coming down

over the Internet connection, and they are

coming from Rhapsody to the player. They'e

not at the player, to be clear. They'e

arriving in a just in time kind of fashion at

this moment.

20 Q Okay, but to be clear, this song

21 is now playing because you selected it?

22 Yes, I asked it to play.
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Q And what just happened here?

Well, it says am I sure that I

want to buy these tracks, and it says that

it's going to charge me. In fact, it's not

going to do that. I have 25 free plays

remaining. So I'm not going to be paying 99

cents, but they'e going to download to my

computer.

Q Well, let me just make sure I

10 understand it. You started the song playing,

right?

12 Yes, that's right, but I moved

13 them over into an area.

Q Okay, but once they started

15

16

playing did you do something different to get

it to download?

Well, in this particular case, no.

18

19

It just sets it over there and it starts to

play.

20 Q Okay, but we'e now being asked

21 whether you want to buy those tracks?

22 Yeah, right. I mean, I guess it'
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the button that I clicked on. It says do you

want to take -- basically take possession of

it or we'e going to charge you 99 cents. I'm

going to say yes, but it's not actually going

to charge me 99 cents.

Q Okay, but did you get to there by

clicking on the buy button?

Yeah, I think that's right. I

10

12

13

15

16

17

18

mean, actually you can go back if you want to

and take a look. Yeah, I think we need to go

back just a little further for that. Yeah,

there we go.

Okay. There we did "Help Me," and

here we'l do "Rock Pop." Yeah, let's see

what we get. Okay. We'e got "Play Like a

Rolling Stone," and we'e play and "Born to

Run," and play on "Help Me." Yeah, this will

play back, yeah.

19 Q So you edit for "Jones," and that

20 started it.
21

22 Q

Right. That's right.
And then it started. playing.
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Right, and it put it over into my

mixer such that I am basically getting copies

of these songs.

And by the way, if you stop for a

moment.

Q Sure. Now you'e on the buy

button.

Sure. Look up to the top where

10

you see 18 seconds and four minutes and 32

seconds. We'e 18 seconds into a four minute

and 32 second song, and as you can see the

12 black line that's advancing. It has

13

14

15

16

17

18

downloaded that much of the song, but we

haven't used as much as it has downloaded. So

the large button that moves from left to right

indicates where we are in the song, and the

black bar indicates how much of the song had

downloaded.

19 Q Okay, but I want to be clear on

20 our sort of terminology here.

21

22 Q

Right.

When you say it has downloaded
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that much of the song

Q

Right.

you mean you'e actually

downloaded at that point?

Well, at this particular case it'
seceding me this song.

Q Right, yes. Have you bought this

song?

Well, it didn't charge me 99 cents

10 because I get 25 free plays.

Q Okay. I want to make sure I'm

12

13

clear between getting the song as part of the

on demand service and buying a download.

15 Q

Right.

Okay? As I understand it what you

16 did before when you clicked on that arrow

17 button

18

19

20

21

22

Q

Q

Is to play it.
is to play it.

That's right.

But not to buy it as a download.

But in this case Rhapsody sends it
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to me and treats it as if it were a download.

In this particular case it does, and that'

why it asks me, "Do you want to continue? I'm

going to charge you 99 cents."

And as you'l notice later on, it
will decrement my 25 free plays down to 24.

Q Okay, and is that what happened

after you hit the buy button?

10 Q

Yes, that's right.

Okay. If you hadn't hit the buy

button?

12 Then it would treat it like the

13 first three songs, where it merely plays them

and doesn't move them into my collection.

15 Okay. All right. So now we hit
the buy button and we'l see what happens'7

And so it says I'm preparing your

18

19

20

21

22

download because I asked to have this song.

I asked to buy it. Now, it will say we'e

going to charge you. When the purchase is

complete, it actually has decremented a free

play, and it will recognize that later on.
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And you can see as that black line

advances that this is how much of the song has

now arrived at the computer.

Q Now, if you hadn't had the 25 free

plays, you would have had to have paid for

that download?

Yeah, it would have charged my

credit card 99 cents and they have that

number, that credit card number.

10 Q So your options here were to just

hit the play button and listen to it once.

12 Yes, which I did with the first
13 three songs.

14 Q Okay, or then to hit the buy

15 button and to actually buy a download.

16 With the fourth song I hit the

17 play button and the buy button.

18 Q Okay, and you bought the download

19 or would have if you didn't have

20 Right. The difference being that

21

22

with the first three I asked it to play them

for me, but with the fourth, I said let me
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take possession of the fourth one.

Q Okay. So the first three are on

demand, and the fourth was a

Was a download.

Q was a download.

Yes'

Okay. Let me just go back to

webcasting for a second. You'e used the

phrase "option value," and can you just
10 I did'

-- generally tell us what you mean

by noption value

There I mean that there's a value

17

18

19

20

21

22

to having the digits that constitute a phono

record available to you to use at your option

as opposed to not having them and having them

pushed to you. It's really -- it's a phrase

that occurred to me in my mind as I struggled

in my early days in the music business to

understand the difference between the various

pricing structures and so forth, and it struck

me that we pay a great deal to get a copy of
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a song that we can use at our option, but when

we hear that same song in a restaurant or over

the radio, we can't remember paying for it or

the commerce that basically fuels that

process.

And the difference that I'e used

to ascribe to the difference is that I have

option value over one of them and I have no

option value over the other. It's at someone

else's option, and they pay for that option.

What in your view is the option

value of webcasting?

Nell, I actually think it's quite

high. I think there's an intention that it
not have much option value, but I think that

that's devoid of context.

17 Q And why is it that you say it's a

18 high option value?

19 Well, I think, first of all,
20

21

22

there's so many choices at any given time. I

mean, I have a friend, George Aposporous, who

runs a company called Priskit, who you know
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his patents and so forth surround the notion

that they'e always play the song you want

somewhere, at least the artist that you want,

if not the song, and I think he's right about

that; that the sum total of so many webcasters

at any given time is to present a great deal

of choice that represents option value.

Let me stop you there. So any

10

other reason why you think webcasting has

option value?

Well, sure. I mean, in the

12

17

19

20

context of the technology, there's really

little difference between a stream and a

download to the computing process. I mean, we

may think as lay people, noh, you know, one is

this and the other is that," but quite

literally the digitals that constitute a phono

record come down the pipe regardless, and I

think the only differences between a stream

and a download in that context are the

21 intention of the sender.

22 You know the webcaster intends
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10

12

13

14

15

16

17

18

their content to be used in the time and place

in which it's offered, and the download

service does not. It intends that you have

it. It puts it next to burn or transfer and

lets you play it and so forth, and then the

actual behavior of the receiver is different.

In the case of, say, a stream or a webcast if
the receiver chooses to just listen, of

course, there's less option value, but they

could choose to record and to take possession

of those digits just as if they had been

downloaded.

And so to me there isn't -- you

know, it's just the intention of the party

that sends it and the actual behavior of the

receiver that distinguishes these two from a

technical standpoint. So I think of that as

offering a great deal of option value to those

19 who have a facility with technology and

20

21

22

increasingly the software in technology is

getting so good that you don't even need to

have much facility with the technology to make

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Heal R. Gross Co. II-80

it work. It can work in an unintended

fashion.

I mean literally you could go to

lunch and you could come back and your

computer could have recorded many songs from

what is otherwise webcasting.

Q Okay. I'l come back to that in a

second, but I want to start with the first
thing you talked about, which is the option

value flowing from the number of choices that

you have with webcasting. Did you do any

demonstrations that will show that?

13 Yeah. I mean, in several of these

17

cases, I reviewed the genres and the number of

channel choices that were available. In this

particular case, I think AOL would be a good

example.

18

19

Q Okay.

Because they offer an

20

21

22

extraordinary number of choices, but I mean

it' not extraordinary by webcasting standards

because webcasters offer something that goes
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beyond the radio dial to be sure, and that

even goes beyond what a satellite radio

provider does.

Q So now where are we?

Well, we'e at AOL's home page,

10

12

13

15

16

America On Line's home page, although I think

they call themselves AOL now. So that's a

proper expression of who they are. This is

AOL's home page. AOL is what we'l call a

portal. Their home page is a portal. It's a

place that people often save as their home

page much like MSN's home page or Yahoo's home

page or you know, Microsoft MSN, the idea that

it's a jumping off point for many things.

It's kind of a mall of digital opportunities,

I guess you'd say.

17 Q All right, and so from AOL's home

18 page where would you go?

19 In this case I'm looking for AOL

20

21

22

music, and so I'm going to scroll for a moment

and see. Ah, it says "media on demand" and

there's AOL Radio, and so I'm going to click
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there, and it says if you want to, there'

some shortcuts to the top five stations or to

the top tracks, but if you click here or down

at the bottom, you'l get all 200-plus

stations, as they put it.
Q So we are now at AOL Radio?

Yeah, well, we'e at AOL Music.

10

You know, we click there, and it takes us to

AOL Radio, and that's the button that's right

in the middle, is for AOL Radio featuring EX,

and it says choose from 200-plus radio

stations, and it gives me a button to go into

the listening process.

Q Okay.

And so I do that. I want to hear

17

music demonstrating webcasting. So I go

there, and it says do this and launch AOL

18 Radio.

19

20

Q And where are we now?

Well, now we'e looking at the

21

22

cha~nel guide, and specifically these are not

channels in front of us on the left. These
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are categories, and they are channels that are

subcbannels off of these categories.

Q Okay.

So the first category is AOL

10

12

recommends, and it was October. So Halloween

is at the top of that, and then some XM

stations, and I'm expanding each of these

categories so that you can take into account

tbe channel offerings.

And so you can see they do have

200-plus channels, and some of them are very

specialized.

13 Q Now that we'e gone through tbe

14 songs and the world stuff, are we done?

15 Yeah, we'e looked at the channel

16 offerings.

17 Q Okay. Wby don't we start there?

18

19

20

I'm sorry. We'l stop there. Do you know how

tbe channel offerings with AOL compares to

some of the other webcasters?

21 Well, there are some that offer

22 more channels. I mean, in this particular
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10

12

13

14

15

16

17

18

19

20

21

22

case, this webcaster, AOL, they have two

different services. They also have one called

SHOUTcast that lets anyone create a channel,

and that SHOUTcast service at any given time

might have around 10,000 different channels,

you know, from different people because

they're user generated channels wbo create

those channels, and so you can choose from any

of these, say, 10,000 channels,a nd again, tbe

number varies. It can go up to 20,000 and it
can go down or it could go beyond 20,000, to

be sure.

I mean, there are some webcasters

that offer every listener their own channel in

the sense that they ask you what artist you

like and then they generate a channel for you.

So there are some that offer every listener a

different channel. That's on the far end, you

know.

On the lower end would be

something like 3NK that has two channels, but

I would say this is pretty typical for a
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relatively big webcaster that has a portal to

offer 200 channels.

Q Okay. You mentioned SHOUTcast

Yes.

Q because of a lot of the

channels. Are you familiar with a webcaster

called Live365?

They'e a good example. They,

like SHOUTcast, enable others to have their

10 own stations.

Q Did you do a demonstration of

12 Live365?

13 I did. I went to Live365.

Q Let's take a look at that.

15

16 Q

They'e an aggregator.

And where are we now?

17 Nell, we went through tbe

18

19

20

21

22

Microsoft portal. I typed in "Live365." I

knew tbe address. It took me to their home

page. This is where you come if you type in

www.live365.corn, and it offers you a search

through the stations at the top.
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10

For example, it says "find

stations to play the music you want to hear."

So it offers me this opportunity to type in,

say, the name of an artist and to say if I

want to hear the Rolling Stones or if I want

to hear the Beetles or whatever. I would type

that name in and it would say, "Well, here at

the stations that play that kind of music or

specifically that artist.
There is a more advanced search as

12

13

14

15

16

well that allows you to go into song titles
and so forth, and then there's an offering,

well, if you don't wish to do a granular

search, here. We'e grouped these stations by

genre, much as we saw with AOL, and then they

have some recommendations, as well.

17 Q All right, and did. you check out

18 the genres?

Yes.

20 Q Let's see that.

21 I mean, in this particular case I

22 didn't go through all of them because, again,
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I'm sure we'l be here maybe for days, but we

would be here for weeks if we were to go

through every channel on every one of these

webcasters ~

So I took Latin as an example, and

here it says there are 318 Latin stations

available on Live365 at that moment.

Okay. Let me stop there for a

second. You see the column here that says

10 audio'P

Let me see. Oh, yes, yes, yes,

12 yes.

Q What's that telling us?

Well, this tells us essentially

15

17

18

19

20

21

the bit rate of the stream is what it'
telling us, and it does it in several ways.

It includes a numeric representation, meaning

in this case the very top one says 64K. That

would be would be 64 kvps, 64 kilobits a

second audio, and they say that's CD quality,

and so that's what that indicates.

22 Q Okay, and then below there's a
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32K?

Yeah, and they point out that to

them that represents roughly FM quality stereo

listening at 32K.

Q Okay. Let's keep going.

And you'l notice at the bottom

there'ne that says FM at 56 because they

believe that that 56K is there.

Q And j."m sorry. How many channels

10 do we have?

Three hundred and 18 Latin only.

1 mean, as I point out, you know, no radi o

dial is going to have 318 Latin stations.

Even in, say, a Latin country you'e not going

to have 318 radio stations that play Latin

music.

17

18

19

Q

Q

So you selected one to play?

Yes, I did.

All right. What are we getting

20 now?

21 A commercial for Live365, and

22 they'e basically promoting listening. And
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they'e saying, look, if you want it CD

quality and commercial free, just pay us and

we'l get rid of this annoying commercial.

Okay. Now we'e got the music.

That's a prerolled audio ad.

Q Okay. Let's hold it there. You

talked at the beginning of the Live365

demonstration about the search function.

Yes.

10 Q Did you do a demonstration that

demonstrates the search function?

I did do some demonstrations that

demonstrate search functions.

Okay. Let'

And in this particular case I

think I looked for a band which a friend of

mine manages.

18 Q Okay. Let's take a look at that

20

demonstration, and this appears to be

SHOUTcast.

21

22 Q

Right
Which I believe you told us about
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before.

Q

It's an AOL property, right.

Okay, and what are we doing?

You'l see they identified

themselves as AOL Music up at the top next to

their logo.

Q Okay, and tell us what you'e

doing over here on the side.

Here I'm reviewing the offerings

10

12

13

14

15

of SHOUTcast, but these are not what we'e

looking at channels, unlike previously, and so

"big band" refers here not to a big band

channel, but to the genre big band, which

would have I would think quite a few stations

even though, again, it's a less than popular

16 genre.

17

18

19

Q Okay. Let's keep going.

Now, what did you just do there?

I just reviewed what we saw on the

20

21

page so that it was clear to everyone that,

you know, we'e not hiding anything on the

22 page.
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Q Okay. Now, you'e gone over to

the box that says "search for"?

Yes. In this case I'm thinking

I'l listen to the band Green Day.

Q

Q

So you just type that in?

That's right.
And you hit ngo

Yes, and this hasn't been edited

10

16

17

at all . That ' how quickly it came back and

showed us these are the channels that are

playing Green Day right now, and if you look

at each of those channels, you'l notice that

they reference "now playing" in red, and then

next to the snow playing" you'l see the name

of the band, and then next to the name of the

band you'l see the song from that band that

that channel is playing at this moment.

18 Q Okay. Mow, let me just stop you

19

20

before we start off again. Like Live365, I

see we have a column for bit rate.

21

22 Q

Yes, we do.

And you have a number of different
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offerings there?

Yeah, for the file type. Xn this

case these are primarily offered as NP3 files,
a very popular format, and then the bit rate

represents, of course, the sampling rate at

which this content is offered, and then next

to that is the number of people listening at

that moment, and the maximum number that could

be listening.
10 Q Okay. So when you choose your

12

channel, could you choose in part based on

what bit rate you want?

13 Sure, sure.

14 Q So you could take the one that'

15 12 8?

16 Yeah, I could say 128 would be

18

19

20

21

22

good. Mow, why would someone choose a lower

bit rate you might be thinking, and it might

be that they have a slower connection. They

might be dialing up with a modem or they might

be doing other things with their connection or

they might simply think that a lower bit rate
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connection was suf f icient and potentially more

reliable.

Q Okay. Let's go ahead.

Let me stop there. I wouldn'

know. Is that Green Day?

It is.

Q Okay. So you searched for Green

Day e

10 Q

Right.

A11d you found

And, in fact, that particular song

17

18

19

"Homecoming" I wanted to hear, and it'
offered by two different stations at the same

time, have the song "Homecoming " and if I

were interested in the song "Nake up When

September Ends," there are two of those, and

I think there are three offering "Bold Heart

of Broken Dreams." Each of these are popular

songs by Green Day.

20 Q Now, when you made this

21

22

demonstration and. you types in the name of a

band and you found a channel that was actually
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playing it at that moment, did you have to do

like six tries before you

No. I mean, you saw the result.

I mean, I typed in Green Day and we got Green

Day.

Q Okay. Does that always happen if
you search for a band?

MR. STEINTHAL: Objection, Your

10 Honor. I mean, does that always happen? What

kind of foundation does he have to talk about

12 what always happens?

13 BY MR. HANDZO:

Q In your experience, Mr. Griffin,

15

16

17

have you occasionally searched for a band and

found it not immediately playing when you

start it?
18 Sure, that's happened.

19

20

21

22

MR. HANDZO: Okay. Your Honor, if
I can stop here for one second, I think we

ordinarily break at 11. I don't know if you

wish to keep going. I'm happy to do that.
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This is a good breaking point if it's a good

time to break.

CHIEF JUDGE SLEDGE: It is for me.

MR. HANDZO: Yes.

CHIEF JUDGE SLEDGE: Ne'll recess

ten minutes

10

(Whereupon, the foregoing matter

went off the record at 10:58 a.m.

and went back on the record at

11:11 a.m.)

CHIEF JUDGE SLEDGE: Mr. Handzo.

12 MR . HAND ZO: Thank you, Your

13 Honor.

15

16

Again, for the record, David

Handzo on behalf of Sound Exchange. Ne have

Mr. Griffin still on the stand.

17 BY MR. HANDZO:

18 Q Mr. Griffin, when you started off

20

21

talking about option value, one of the things

you talked about was the choice that you get

from the Internet

22 Yes.
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Q webcasting, and one of the

things you talked about was the ability to

record.

Yes.

Do you recall that?

I want to talk to you about the

recording function now.

Okay. I call it buffering. Just

10

to be clear, as an expert we call it buffering

because we'e not, say, recording with

microphones. You know, just to be

12

13

15

16

distinguishable from holding a microphone up

to a speaker, here we'e actually -- we'e not

going through that process. Ne're taking the

digits that have already been through this

recording process, and we'e buffering them

onto the hard drive.

18

19

20

21

22

But I mean, recording would be a

layman's understanding and because they'e
performing an act that results in them having

a replication of the sound. But to be clear,

it doesn't have the vagaries of the recording
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process. It's really buffering, just taking

that which has already been sent that are

audio digits and keeping them as opposed to

letting them go.

Q Okay. Now, excuse me. If music

is streamed over the Internet by a webcaster,

is it possible for a consumer to record that?

Sure. It's possible even without

the consumer there.

10 Q Okay.

The consumer doesn't have to be

12 present for it to happen.

13 Is there software that will do

that?

Yes. There's a number of pieces

16 of software. There's not just one. There'

17 many.

18 Let me ask you. I was going to

19

20

21

22

show you a blow-up of something that was in

your report, and if I may, Mr. Griffin, I'm

going to ask you to sort of crane your neck

around here to see this.
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Q

Sure.

Could you tell us what that is?

I used some screen capture

10

12

13

software. By the way, the screen capture

software is buffering the visual in much the

same way that this software buffers the audio.

1 use a piece of software that would allow me

to select part of the screen on my computer,

and I found this at the Website for Applian

Technologies, which offers this software

called Replay Music, an associated service

that goes along with it,a nd this is their

explanation of what their software service

does.

15 Q What is it that their software

16 service does?

17 Well, I would say it buffers.

18

19

20

21

They would call it a recorder, but the effect

is the same. It's what I call a smart buffer,

and I'l tell you why I use the word "smart"

is that I think we all can think of when we

22 were kids and had a cassette recorder, or we
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may still do that, and we could hit the record

button and hit the stop button and so forth,

and that would be relatively dumb buffering

because you supply the intelligence. You say,

"Mow I want you to record. Mow I want you to

stop

10

12

This is software that records, I

guess you could say, but it has intelligence

in the sense that it knows when a song starts
or when one ends or it can figure out what

song that is, and it can break it into

individual tracks, which are all things that

if it were a dumb buffer you might have to do

yourself, but its intelligence does it for

you.

And so their explanation of this

17 software I thought would be better than any

18

19

20

21

22

description I might write of it because it
comes directly from them, and so they say that

they are a music recorder that saves songs and

automatically tags those songs with the

artist's name, the song title, the album and
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10

12

13

15

16

the genre.

And, by the way, it knows that

because it can look it up against a table of

songs and artists and say this is that. And

it says it perfectly separates it into

individual tracks, and so it makes clear that

it does this for you and that you don't need

to do that.
And of course, they say, well you

can burn the songs to a CD or put them on your

MP3 player and that it's easy to use, and of

course, they repeat this down here and show a

picture of the screen shot. And so I captured

that; I buffered that in a way that I could

include in the report so that it was as close

to first hand as possible and not my

17 interpretation.

18 Q In your demonstrations, did you

19 demonstrate the use of the software?

20 I did. 1 downloaded the software.

21

22

I installed it, and I used it to take

possession of a track that was otherwise
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streaming.

Q Let's look at that demonstration.

I believe we'e going to go back to the

Rhapsody site that you were showing us before?

Right, because that integrated all
of these different elements. They have radio.

They have on demand streams. They have

download'hey have pretty much a wide

variety of options.

10 Q Okay. If we can skip over the

part we'e already seen.

12 Can we go back just a little?
13

14

Turn it down just a little. It's a little
loud. Up a little more, I guess. Yeah, there

15 you go.

16

17

Q Got it where you want it?
It's a good balance for me, for my

18 hearing.

19 Q Okay. So this was the "Mr. Jones"

20 song that you were playing before.

21 Yes.

Q And now what did you do?
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Nell, as you can see, it's still

10

playing. It has all come down to the computer

at this point, but because the black bar has

finished going to that far end, and now I'm

thinking this artist David Gray that I'e
begun to hear I like and perhaps I'l play a

track from David Gray and use it as an

example.

So I'e hit play and it has moved

it over to the play column. The same

Now what have you done?

Well, what I'e done is I first

18

want to be sure is this that song that I like.

So I wanted to play a few seconds of it just

to be sure this is the song that I liked and,

I wanted to have. So I played for a second,

and then I say stop, and I'e gone back and

I'e gotten the replay software.

19

20

Q Okay.

And I'm about to tell it please

21 record this song for me.

22 Q Let ' go ahead and do that .
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I'm giving it a name that I want

to give it so that I know that it's "Babylon."

Q Okay. Now, what's happening at

this point?

Well, it has begun buffering at

the same time that the song has begun to pay.

Q Okay. Just so I'm clear, you'e

got the song playing on Rhapsody.

Yes, as you can see, the word is

10 "streaming."

12

13

Q

Q

Right.

It's being pushed to us.

Right. In addition it's now being

14 recorded?

15 Yeah. Well, yes, it' being

16

17

buffered and held by the replay software.

You can turn that up a little.
18 Q I take it you'e now going on to

19 do some other things.

20 Yes.

21 Q Okay. Let's stop there for a

22 second. At some point do you know if Replay
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Radio finished recording that song?

Oh, yeah. I mean, down towards

the end of tbe song I go back and I check to

be sure that it did, and so forth.

Q Okay. Did you actually replay it
on tbe demonstration?

Q

Yes, I did. Yeah.

Let's go ahead.

I think at about tbe seven minute

10 point or something like that.

Q And you'e getting a little review

12

13

of the stuff or skipping over. You'e not

missing anything, save for tbe time that it
takes for the song to play.

15 Can you turn it up a little?
16 Thanks.

17 All right. So now we'e back at

18 Replay Radio. What are you doing now?

19 Right. And I'm saying, okay.

20

21

22

Make sure that's on the hard drive for me, and

I'm going to go look for it. I'm going to get

rid of this software and you see now, if you
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could stop for just a second, there is a file
there that says Babylon. So now I'm going to

play that back.

And that's what was recorded on.

Replay Radio?

Yeah, that's right. And so we'e

10

going to double click on that, I think, here

when we go forward, and we'l be able to hear

that it's the same thing that was streaming to

me, and now I have it as an MP3 file on my

hard drive. It's at 12S kilobits a second.

Q Okay.

And I consider to be the same as

CD quality to me, to my ears.

Q Right, but what we'e hearing now

17

18

wasn't what you -- wasn't streamed to you over

the Internet now. This is just being replayed

off your hard drive?

Yes, that's right. It's not

20

21

streaming now. Now we doubled clicked on a

file that's on the hard drive.

22 Q Okay.
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And so it's not coming to us over

the Internet at this point, and in fact, we

could take this and we could burn it to a CD

or put it in a music player. Really, we have

facility with it. We can use it at our

option, I like to say.

Q Is there any difference in how you

10

can use this recording that you just made with

Replay Radio versus what you could do if you

paid for a download?

Oh, yes. I mean, this is in an

12 MP3 format, and so it's wrapper is not a

conditional wrapper. I could give it to as

many -- I mean technologically I could give it
to others. They could use it. I'm not

17

18

19

20

21

restricted by the number of devices that could

play it, and so forth.

It's outside of what you would

call its wrapper, and it's now a digital audio

file over which I have, you know, I would

think almost unlimited option value.

22 Q Okay.
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1 mean, you know, the only limits

would be if I had a player that didn't play

this format. It's an MP3 format, and I don'

know of a player that won't play an MP3, but

if there was one, it wouldn'. So I would say

it's virtually unlimited option value in that

sense.

Q Right. You mentioned when we were

10

talking about downloads that, you know, once

you'e paid for a download you can replay it
at any time. Do you recall that?

12 Yes, within the rule set that's in

13 the wrapper from the downloading service.

Q Okay. Is that true of what you

just recorded?

16 No, no. This isn't in the

17

18

wrapper. Now, I could use it whenever I want.

It's not limited in that sense.

19

20

Q Well, that was my question, yes.

I can use it with the same

21 facility and more, would be my answer.

22 Okay. With the same facility and
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more as a download.

Q

Q

And more, yes, as a download.

Okay.

That's right.
When you just recorded this song,

we saw you, you know, punch a couple of

buttons on Replay Radio. Is there anything

more to it than that?

No. There's actually less.

10

12

13

14

16

17

18

19

20

21

22

mean, I chose to punch those buttons for the

facility of this demonstration,b ut I could

have simply set Replay to record from

webcasters, and it could record from even

multiple webcasters at the same time. I mean,

this software can listen to multiple stations

at the same time as long as there's enough

band width there, and it can look for the

songs that I want.

I could tell it I was looking for

David Gray or the song "Babylon," and it would

wait for it to come, and it would then buffer

it for me, and it could do it from a

(202) 234-4433

MEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Meal R. Gross Co. II-109

10

multiplicity of sources at once. In this

particular case, I had a station playing, I

knew that the song I wanted -- I made it
simple for this demonstration here, but it
could be even simpler in the sense that it
could simply run in the background. There

wouldn't be much to show you. It would be

running as a task on the computer, and I could

be away having lunch or doing something at

work, and it could be doing much the same

thing.

12 Q And then when you came back, would

13 you be able to call up that music?

Yes. It would be saved as an

15

16

17

individual file. It captures MP3 files and

saves them. It recognizes the song and adds

it to each MP3 file.
18 Q Could you then put it on an MP3

19 player?

20 Oh, yes, sure. As they point out,

21

22

you know, copy them to your MP3 player. I

mean, those are their words, not mine. So
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even without interpretation, they make it
clear you can do that, and you can.

And replay it any time you want.

Yeah, and they'e in the most

common format, MP3. That's what most people

want.

Q Okay. Do you know bow much of

this kind of software is out there in the

market?

10 You know, I couldn't enumerate all

12

13

14

15

16

of them. I know there's at least a couple

dozen pieces of software that do things like

this, and I would distinguish it from general

audio recording software in that there's at

least a couple dozen that focus on streams or

include streams in the things that they can

17 buffer. I'm not talking about general

18

19

20

21

recording software like, say, Sound Forge or,

you know, an audio recording software that

works just like a generic recorder.

These are those that focus on

22 streams. There's at least a couple of dozen
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of those, and that's relatively important

because Windows Media Player and Real disable

the recording function for many of these

things, and this essentially restores it or

gives you that capability that wasn't intended

to be there.

Q Okay. Do you have any way to know

how many consumers have obtained this kind of

software'?

10 You know, I couldn't know.

mean, I have a sense, you know, of a baseline.

12 MR. STEINTHAL: Obj ection, Your

13 Honor. Ken Steinthal for DiMA.

14

15

He just said he didn't know and he

started the next sentence with "I have a

16 sense." Foundation.

17 MR. HANDZO: Let me rephrase the

18 cluestion

19 CHIEF JUDGE SLEDGE: Mr. Handzo.

20 MR. HANDZO: -- if I may.

21

22

BY MR. HANDZO:

Did you do any investigation to
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determine how often the software is

Yes, that's why I used the word

"baseline" instead of the word. "sense." You

10

12

13

14

16

17

18

19

20

21

22

know, the baseline is the download.corn, which

is a Nebsite that offers files for download

and offers them in this genre of what we call

stream rippers, has a counter that indicates

to others how many times others have

downloaded this file from download.corn. So

that gives me a baseline, a download.corn

baseline, but I can't know how many from other

places or how many apply and sold from their

website.

At download.corn it said that there

had been roughly three million downloads in

this genre of kinds of files, but again, I

would say the correct answer is three million

plus. I don't know how many more beyond that,

but I do take it on faith that download.corn is

accurate in its representation that three

million times these files have been

downloaded.
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Mr. Griffin, changing subjects for

a second, you'e talked about webcasting and

tbe other types of music services on the

Internet and the option value that are

associated with that. Do you know what's

happening with respect to tbe CD business?

Sure, I follow that.
What's happening?

I follow it pretty carefully. I

10 follow as carefully as I can what's going on

in the compact disc business because it's a

format and as a media technologist, I look at

compact disc as one of tbe formats that media

uses, one of the technologies that's used to

deliver music.

16 Q And what is happening with CD

17 sales?

18 MR. STEINTHAL: Objection, Your

19 Honor. Ken Steinthal for DiNA.

20

21

22

If we'e going to hear about

what's happening in the CD business, we'e

going to have representatives of the labels
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10

here. I'd much prefer to hear from their

mouths than from somebody a vague question

like, "What's happening in the CD business?"

I just think it's vague, and I have

foundational questions, as well.

CHIEF JUDGE SLEDGE: Mr. Handzo?

MR. HANDZO: Well, I can certainly

make the question more specific, but as to

foundation, Mr. Griffin says he does follow

this industry.

CHIEF JUDGE SLEDGE: I invite other

12

13

comments from the judges, but that seems to me

to be a matter of weight and not

objectionability as far as his ability to

15 answer.

16

17

18

Any thought?

JUDGE: I would agree with that.

CHIEF JUDGE SLEDGE: The objection

19 is overruled.

20

21

22

MR. STEINTHAL: Thank you.

BY MR. HANDZO:

Mr. Griffin, what is happening
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with CD sales?

As a media technologist I' say

10

12

13

15

16

the format is nearing the end of its life
span. The sales have begun to decline, and

significantly so, in a manner that is not only

observable as a technology, but also just

there are less record stores. There are less

records selling. There are less compact discs

moving into the marketplace, and there are

replacements that are now established and that

are legitimate, such as download services and

streaming services and others that are clearly

offering people music in a legitimate format

that is not the compact disc ~

So as a media technologist, I say

it's nearing the end of its life span.

17 Q Mr. Griffin, in your direct

18

19

20

written statement, you talk somewhat about how

webcasters make money in different webcasting

models, and I want to talk to you about that

21 now.

22 Sure.
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Q Can you tell us generally how

webcasters monetize the music that they

receive?

Yeah. I mean, as a general

statement, you use music to draw a crowd, and

then you monetize that crowd. in various ways,

both by selling access to that crowd to others

and by engaging in what commercial activity

you can with the crowd you'e drawn yourself.

10 Q When you say selling access to

others, what do you mean'P

12 Well, I mean typically the word

17

18

19

20

21

22

"advertising" comes to mind, the notion that

we draw a crowd and. then sell a sponsorship or

an advertisement. I mean in the strictest
sense you think of an advertisement as

something you hear in line with the commercial

programming such that if you hear music and

then in between there could be a 30 second, 15

second, 60 second spot, as they'l call it,
but by no means is it restricted to that.

To a webcaster, you can do that
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and you can do more. You can put graphic

advertisements, what some call banner ads,

others call display ads. You can go beyond

advertising. You can offer actual commerce,

meaning you can click and buy the thing that

you see.

You can sell the traffic numbers

10

12

13

14

that you get. You can. say so-and-so was here

and heard this record album or looked at this

thing while they were on our website. So you

can sell statistics about the actual activity

that people have engaged in. So there's a

number of things you can do to monetize the

crowds that music draws.

Did any of your demonstrations

16 show how that
happens'ure.

There were a number of

18 them.

19 Q Okay. Let's look at one of them.

20

21

Let's go back to the 3NK demonstration that

actually we started off with this morning.

22 Yeah, j mean the right answer:
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every single one of these sites had some

element of monetization, to be sure. So it'
not that just this one did. Every one of

these sites, even the non-commercial, sought

to monetize the relationship.

Q All right. Now, we'e back at

3WK?

Yes. This is 3WK, and so if we'e

looking for monetization

10 Q I'm sorry. Let's just go back to
*

that prior screen. Okay? You said if we'e

12 looking at monetization.

13 Well, I mean, we can start just

15

16

17

18

19

20

21

22

quite an initially with the notion that it
says "Join Mow," and so there's the

monetization in the sense that we would pay

money to become a member and join this

service, and so that's initially a

monetization opportunity. There's also a

store. There's even a request for donations,

the notion being that we could get money by

selling a thing or asking for a donation or
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getting someone's membership.

At the bottom of the page, there

are advertisements of two kinds. There's a

strip of Google ads to the left, and to the

right what we would call a display ad.

I think these show up a little bit

better as we go along.

Q Okay.

But, again, much like any venue or

10

12

media outlet, you know, having drawn the

crowd, they'e going to see some things that

were paid for to be put there.

13 You mentioned Google ads over

here. What are Google ads?

15 Well, Google runs a program called

16

17

18

nAd Words" that allows people to or companies

and others to buy access to this web page in

a dynamic fashion.

19

20

What do you mean by that?

Meaning that they can say, "Please

21

22

put this ad in context," such that it doesn'

appear in the wrong places or that it's more
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likely targeted towards people who are

interested in these things, and where they can

do that, they do, and where they cannot, where

there is no context, they just put

noncontextual ads.

Q Now, with Google ads, what happens

if the consumer clicks on "Custom Vinyl Sign"

banner?

Well, with Google ads, it's pay

10

12

per click, in the sense that it's not cost per

thousand exposures. Xn other words, sure,

it's wonderful that many people will see this

advertisement, but in terms of monetization,

Google gets paid when I click on an

advertisement. When anyone clicks, it's a

results oriented monetization as opposed to a

speculative monetization.

18 Q And when Google gets paid, does

19 that revenue get shared?

20 Yes, that's the nature of the

21

22

relationship with these websites, is that they

are basically outsourcing to Google what we'l

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 200054701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Meal R. Gross Co. II-121

call a kind of classified advertising, and I

say it's kind of a classified because there

are small boxes that have maybe three lines

that are there.

Q With the ad that's next to it, the

Capital One

Yes.

Q is that an ad where you get

10

paid per click or is that just some other form

of payment?

Well, again, I don't know the

12

13

15

16

17

18

19

20

21

nature of their relationship with 3WK,b ut

typically in the industry that would not be a

pay for click ad. They'e typically not,

although, again, their monetization could be

done that way because of the unique nature of

this medium.

Radio could not offer a pay per

click, results oriented model like this, but

it is possible to offer that in a pay per

click fashion here.

22 Okay, anything else on this before
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we move forward to the next page?

Well, it is just worth noting that

10

having arrived at this page, likely a cookie-

by the way, when I say the word "cookie," I

don't mean, you know, something you have with

a glass of milk, but a kind of tracking file
is transferred to the individual's computer

for the purposes of establishing the

relationship between the two.

So some note is made by the server

that I'e come and asked for a connection. If

12

13

14

I'm a member, it knows that I am a member

because I sign in, and then likewise there is

some small tracking file that has moved to my

computer.

16 And the nature of that

17

18

19

20

relationship is frequently one of monetization

in the sense that if I know that so-and-so

visits so often, I might be able to sell

access to that person to someone else.

21 Q And the cookie would give you some

22 data about that person?
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Yeah. I mean, you know, it'
and I know it's a little bit obscure and I

don't know how far you want to go into it, but

there's a new kind of monetization called

behavioral tracking that's going on. You

10

12

13

14

15

16

17

18

19

20

21

22

know, I mentioned before contextual targeting,

meaning that Google says if you'd like to have

your ad for golf clubs near and article about

golf, we'l do our best to get it there, and

that I'd call contextual targeting, and then,

of course, we can all imagine or we'e heard

of demographic targeting, the idea that, you

know, I'l show your ad to women if I know

it's women or to men or to people in a

particular geographic area.

And there has arisen a new kind of

targeting called behavioral targeting where

you track the behavior of someone such that if
they'e been to 3WK and you see that cookie

from 3WK, you could say they like to listen to

music, and so that might be useful to someone

else who is targeting that behavior as a music
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listener, such that when you show up, say, at

tbe New York Times website, the New York Times

could recognize that data and say, "Ah,

someone who likes music and who uses digital

equipment to get it. Perhaps I'l show them

a Circuit City ad."

Q Does that

But that's what we call behavioral

10

17

18

19

20

21

22

targeting. There's a company called Tacoda

that's a leader in this field, T-a-c-o-d-a.

So those are three kinds of relationship

targeting that occur: demographic targeting,

contextual targeting, and behavioral

targeting.

And it's just worth noting before

we move on from the page that that is

invisible on tbe page itself, whether it'
happening or not, but increasingly it does,

and especially in this field.

Q Why don't we move on to the next

page? Now, why don't we stop there for a

second? This, as I recall, is the page where
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you selected which channel you wanted to

listen to.

Yes.

Q And you also bad to select a media

player. Do you recall that?

I choose a media player bere and

also I'm offered tbe opportunity to download

one.

10

Q Okay.

And so that kind of a reference

12

13

15

16

17

can be monetized between those who offer the

media player. In other words, Microsoft has

a strong interest in your using the Widows

Media Player. Likewise, Real has a strong

interest in your using its player as opposed

to that of its competitor, Microsoft, and

equally, SHOUTcast would like to have access

to that.

19

20

Why is that?

Well, installing a media player is

21

22

considered a very, very important function in

terms of monetizing a relationship between a
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10

17

technology company, a new media company, and

its audience. I mean it has risen to such a

level that there's a fight between Microsoft

and the European Union over whether the media

player is bundled with the operating system

itself. It's that important.

And so getting someone to use your

media player is considered very, very

important in terms of getting them to use your

other software. If the Microsoft Media Player

works best with the Microsoft browser, works

best with the Microsoft Office Suite, works

best with the Microsoft operating system, the

goal is to tie you into a relationship that

extends beyond the media player itself, but

that starts with the media player.

Because there's a belief that

18

19

20

21

22

everything comes down to the living room in

the home and entertainment and attracting

eyeballs, ears, and wallets, media players are

considered very, very important as a first
step for people in building and solidifying
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that relationship.

Is there compensation to the

webcaster flowing from the choice of the media

player?

Yes. It could be monetary. It

10

12

13

could be band width credits. There's a number

of ways that they monetize that relationship,

but the incentive is there to insure that you

offer people the option of, say, Real because

if Real was less of an option, meaning if it
wasn't at 3WK and it started to disappear from

other website, Real as a company would begin

to lose some of its monetary value.

Q So Real in some form is going to

15 offer compensation to 3WK?

16 Yes, incentives, and those

17

18

19

incentives are not just to use the player, but

also to offer it for downloading, to encourage

people to see that as an alternative.

20 Q Now, proceeding on down the page,

21

22

we'e got, I see, another pitch here for 3WK

to become a member.
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Right. It's an action button, you

know, and then as you'l recall, we hear this

advertisement that encourages us to join, and

so this is a way to manifest that.

And there would be a subscription

fee for joining?

Q

Yes, that's right.
All right. What have we got down

here?

10 You know, this is what we'l call

12

13

14

15

16

17

18

19

20

21

22

a lower grade ad. You know, above it we'e

got the Monster ad and to the right of it.
These are both tied into Monster, which does

a great deal of net advertising, and then

below it, you'e got this "claim your chance

at $ 2 million in cash." You know, I think we

all know there's a difference between these

kinds of ads in the sense that, you know, this

lower one isn't that indistinguishable from

some of the things we'e received in the mail

that we call junk mail, and yet it does

attract people, and so it's going to be

(202) 234-4433

MEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701

www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Heal R. Gross Co. ZZ-129

10

available there.

It's worth pointing out at this

point that 3WK is not at the list of your top

ten web destination sites, and, with the

Internet and with Internet media, much like

with regular media, you know, 80 percent of

your business goes to your top 20 percent of

your sites, and so it's harder for 3WK to get

the high quality ads. So you'e going to see

more ads like this at 3WK than you would see,

say, at AOL or at Microsoft.

Is this the Monster ad over here?

Yes. That ties into the one

that's in the middle.

Okay. Is that what would be

referred to as a banner ad?

17 Yeah. It's a form of a banner

18

19

20

21

22

advertisement, and you know, "banner" refers

to flag. It's the idea of presenting a

display item, and also it's more than a

display in the sense that if you click on this

display, it takes you there. That's something
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radio could never do. I mean, this is an

action item. It's not just an advertisement.

This is not just a hope that you remember that

Monster can help you find a job or help you

find an employee. It's an invitation to go

directly to Monster.

And if you click on that ad, that

is where you will be.

Is that also true of the

10 screenscenes.corn?

Yes. I mean, there the idea is

17

18

19

20

21

22

that they'd like you to download a screensaver

from them, to put a piece of software on your

desktop, and I can tell you from experience

that if you'e going to download a piece of

software and put it onto your desktop, there'

going to be something more than just a screen

saver on it. There's going to be a fair
amount of tie in between you and that company.

That screen saver is a piece of software that

runs in the background constantly on your

computer and shares statistics back to the
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10

company that does it, and it's kind of a

gateway for that company into your computing

environment.

And likewise this other display

ad, this one at the bottom says, "Click bere

to redeem your chance at $ 2 million," because

they want you to go to that website such that

they can put some software or a tracking file
on your computer and hopefully to sell you

something, I would guess.

And is there compensation coming

12

13

to 3WK from these three ads that we'e looking

at bere?

Yes. They use band width to

16

deliver it. There's a cost to them to deliver

it, and they collect that cost and more.

17 Let's keep going unless there's

18

19

something else you think we should talk about

on this page.

20

21 Q

No, I don' think so.

Okay. And now we'e gotten to 3WK

22 media player.
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Yeah. I mean, this is the

10

we'l just call it right now these are the

mother load. You know, the idea is that we

might call it radio every now and then and

that word might slip into our vocabulary, but

this is a television ad. This is a video ad,

and so this is something that radio

broadcasters have dreamed of doing and now you

know, what you would call radio can, in fact,

deliver what television used to deliver or

12

13

14

15

16

17

18

19

20

21

22

used to exclusively deliver, and that' video.

And it actually goes beyond video.

If you go back and you run that piece again,

you'l see that where it says "ready" right

now, Microsoft invites you to get still closer

to their media experience. You see how it
says "optimize nine series experience, click

to find out"? That's not just an ad. That'

a gateway. You know, if you click there, you

end up at Microsoft and you find out more

about their media player, and there is an

invitation to make that still more a part of
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your computing environment.

So that's not an advertisement the

way we typically think of a billboard or a

display ad that runs on a television or

something we hear on the radio. It's quite

literally a hyperlink, a gateway that once

clicked delivers an address to your computer

that takes you to another environment, and

that's very, very powerful.

10 Q And is there compensation for 3WK

on that?

12

13

Oh, yes, yes.

Now, we'e got, before we move on,

I see we'e got some more ( oogle ads here.

15 Yeah. You know, this is an

16

17

18

19

20

21

22

example of contextual advertising in the sense

that you'e watching digital video, and the

first and the third ads are actually for

companies that want to offer video players

that don't respect copy protection.

One form of copy protection is

regional encoding to insure that, say, a movie
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10

12

released in the United States isn't also

watched in London at the same time. So the

first ad says, "We carry code free, all region

players for any TV." And the third ad says,

"DVD player all region, 200,000 stores."

Now, that third ad, by the way, is

cullable from the other ads, and I'l tell you

why. The first ad seeks to sell you that DVD

player. Yahoo just wants to deliver you to

Yahoo to get the traffic, and they happen to

sell DVD players, and they'd like it if you

came to buy one.

13 Q All right. Let me -- I'm sorry.

Can I just stop you there?

15 Sure, sure, sure.

16 I want to make sure I'm following.

You were talking about the first ad up here.

18

19 Q

Yeah. They sell DVD players.

Okay, and then the third ad down

20 here we see yahoo.corn at the bottom.

21 Yeah, and they say, "We don't sell

22 DVD players, but we'e got 200,000 stores that
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do I I And so the difference that's
distinguishable bere is that that first ad

says, "Come buy a DVD player from us," and

Yahoo says, "Come buy a DVD player from one of

our partners." And tbe difference is Yahoo is

ru~ning a mall and the first advertiser

actually sells them. Yahoo is buying traffic
with this ad that they basically sell to their

stores, and in the first ad they're buying a

10 customer.

12

Q Okay.

And so these are contextual ads.

13 Now we'e got some more. I guess

14 these are Google ads down here as well?

15

16

17

Q

Yeah, less contextual.

All right. Shall we move on?

Yeah, I think that's right. I

18

19

20

21

22

think we'e pretty well covered the

monetization opportunities here.

You know, again, realizing that in

the background there are things we don't see

that are going on.
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Q Okay. Now we'e gone back

somewhere else here. Where did you

Q

We'e back to the front page.

Okay.

Of 3WK, and of course, you see a

10

new display ad, and again, you know, unlike

very linear forms of media that had an ad,

here the ad changes in a dynamic fashion,

representing that it is a different medium

than, say, radio or television.

12

13

Q

Q

Well, keep playing it.
Can you show this whole page?

I'm sorry. Can we just go back

15

16

17

for one second? Why don't you play it
forward. I think it will scroll down. Okay.

In this new ad that we had, there was a place

where it said type in your zip code.

18 Right I mean, again, this is a

19

20

21

22

two-way medium. The medium is different than,

you know, the medium of radio or television.

Here you can interact. You can interact. You

can qualify a customer. You can find out if
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they live in a geographic area in which you

offer insurance. I mean that's something that

could not typically be done with the very

linear media of, say, radio or television.

Q Okay. Let's keep going. It seems

like we'e got a new set of ads here.

Right. And this is no surprise to

10

12

13

15

17

18

19

20

21

22

someone who has even attended a baseball game,

that they are changing ad in a fashion to

maximize the number of exposures, and more

important than exposures, the opportunity to

click because you'l notice it says "click

your state." You know, the idea here isn'

just that you know that you can get a 160,000

mortgage for $ 785 a month from LowerMyBills.

It's not that. They are not trying to make

you think up that. They want you to click

here so that they can have you and build a

relationship with you and do business with you

quite directly.
At this moment they would like to

sell you that mortgage, much as the other
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company would like to sell you that insurance

then and there.

Q Let's keep going and see if we

can't get through Jethro Tull here.

It is worth pointing out that

10

12

13

14

15

16

17

18

19

20

21

22

there is not an ad there that does not want

you to click. Zt's not see, listen, hope you

remember.

Yes, this, by the way, highlights

if you go back just a -- if you can go back

about just a few seconds, that's the entirety

of the ad that we were trying to scroll down

to see that has the zip code. You know, it
can go so far as to qualify you before and on

your way there that this is where you live.

This is where you live. Do you have auto

insurance? Have you had a driver's license

and have you had two or more accidents in the

last three years?

This is an extraordinary level of

qualification that really couldn't be found in

offering a radio advertisement or television
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advertisements There's a level of

interactivity here.

Q All right. Now, can we just stop

it for a second because we'e got a fragment

of sound there of an announcer that I want to

replay.

Okay.

Let's stop that. What just

happened there?

10 Well, it's not so subtle. I mean,

12

they'e saying please click on our

advertisements because it will deliver some of

the resources we need to continue these

streams for you.

In other words, they get paid when

there' a click.

17 They'e making it clear. We have

18

19

20

21

22

a monetary relationship, and we get resources

if you'l click, and please do so occasionally

because that helps us. And so it makes it
clear that it is not happenstance that these

ads are here. They are not filler. These
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have a direct monetary relationship.

And they'e also making it clear

that they want you not just to see these ads ~

They want you to interact with the ads. They

want interactivity in this particular medium,

and that's what pays.

Q Okay.

If you merely looked at them, it

10

would not have the same impact for them

financially. So they are reminding you that

it is interactivity that pays them, and they

ask you to be interactive such that they'l be

paid.

Let's keep going. Mow we'e got

our spider walking back here.

This is relatively common, to try

17 to fashion an interactive advertisement such

18

19

that it looks a little bit like a game. In

other words, stomp the spider.

20

21

Q Did you do that ~

And, by the way, and win an iPOD.

22 I have an iPOD, but I did stomp the spider
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because I wanted to see where it took us such

that this demonstration would be complete and

would show what happens when you do click,

when you do what they recommend.

Q Okay. So you stomped the spider

and this is where you went.

Q

This is where it took me, yes.

Okay, and we'e still got the

music playing in the background.

10 The music is playing, yes, and it

12

13

14

15

16

17

says I'm going to get a free iPOD nano, and it
makes it -- embellishes it and so forth. Tell

us your zip code, et cetera.

And by the way, if you can scroll

down, can you? Zs it there? Yeah, okay.

just wanted to make sure we'e got it all.
Okay.

18 Q So you gave them your zip code and

19

20

now you'e got all of this other information

that they want.

21

22 Q

Right.

Did you give it to them?
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Yes. As you can see, Arlington,

Virginia, Untied States, et cetera. This is

all going to be filled in. It knew Arlington

because I had given it my zip code. It first
wanted to know my zip code before we went any

further because it's restricted in its

10

geographic offering.

So now I'm giving them the

information that they want and they make it
clear they'e going to need this information

because ostensibly they'e going to ship me an

12 iPOD.

13

14

15

16

17

18

Now, I'l make it clear now. I

never got an iPOD, but I will also say it'
because I didn't do everything they require

you to get an iPOD, and I doubt many people do

everything because there's a lot that has to

be done in order to get that iPOD.

19 And it' more than the

20 information. They don't just want the

21

22

information. And these four companies that

you see here, BMG, Discover, Disney, Video
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Professor, they'e likely buying that

information.

Q The information you just typed in

up bere?

Right. It says this promotion is

made possible through their generous

sponsorship, and I doubt it's so much

generosity as it is their desire to have this

key demographic information I'm giving them

10 now.

Q And does

12 Birthday, my age, my location, my

13

15

16

17

18

19

E-mail address, where they can call me. You

know, there's a number of details that are, of

course, bidden. I don't doubt that they see

that as an invitation to get around the do not

call list. They'e got my phone number. I'e
given it to them. We'e building a business

relationship here.

20 Q And does 3WK get paid for all of

21 that~

22 Ob, yes. It's their generosity.
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Let's keep going. Okay. So now

they want more information?

Yeah. This is the beginning of a

10

12

13

14

very slippery slope. And I say that because

it starts out relatively innocuously. You

know, would you consider earning some points?

But it quickly gets to now you'e really got

to start clicking on boxes, and naturally

agreeing to subscriptions, actually agreeing

to buy things. That's going to come up, but

this is just the first step in that process.

And it becomes very difficult towards the end

because they do not want to give you an iPOD.

That's for sure, and they don't intend to do

15

16

17

18

19

20

So I say, well, no, I'm not

interested in them, and now they say, well,

Nokia is interested, and I say, well, you

know. Okay. Yes for that. I do some work

for them.

21 Q All right. So you were just to

22 Nokia?
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Nell, I'm actually thinking about

it. 1 clicked on it so that I could see just

what are the helpful tips and so forth that

they'e offering, and I was curious as to

whether it actually did come from Nokia or

not ~

10

So they say okay. Well, now we'e

at the last step, but trust me, it's not. Now

they say I'e got to choose two of these

offerings somehow, and I'm going to have to

actually go through with these, meaning I'm

going to have to give them a credit card

number in some cases.

As you see, simply complete the

offers as instructed, and once I fulfill the

17

18

19

20

21

22

rectuirements, they'l ship me the gift.
Again, not going to happen.

Let's go down through the lists
The first pages I have to do two offers. I

have to complete those offers, and each of

them has a price tag. You'l see dollar

signs. You'l see commitments that I have to
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make.

10

By the way, if you can stop it
right here, I just wanted to point out this is

my favorite one, is the last one, is having

been through all of this privacy matters.

Thirty-day free trial, you know, but I would

call that very contextual, having given them

all of my information and actually abandoned

my privacy, they now would like to remind me

that my privacy does matter, and they'e got

a, newsletter called "Privacy Matters," and I'd
be a really good candidate for it if I went

through with all of this.
Did you actually go through with

all of this and buy any of this'?

Oh, no, no, no. I did not. I

18

19

20

21

did not buy any of these things. You know, it
quickly became clear where we were headed with

this because, again, after reading that this

was the final step, you can only imagine what

the next page would be like.

22 Q Had you gone through and completed
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and actually bought, would there have been

money going to 3WK from that?

Well, yes. I mean, that's the

nature of the relationship. This is not just

charitable or generous. I'm on a commerce

trip now. I'm in a shopping mall, and they'e
going to let me out with my iPOD as long as I

stop at the appropriate stations and do the

appropriate things.

10 Let's keep going.

A new set of ads, a Planned

12

13

Parenthood ad, a Napster ad, and. a Circuit

City ad. Very contextual, the Circuit City

ad.

15

16

Q Why do you say that?

In the sense that we'e using

18

19

20

21

digital media and they have sussed (phonetic)

out we'e that kind of a person. We'e using

a computer and so forth, and so they'e not

suggesting I buy a washing machine. They'e

thinking I might like a digital camera.

22 And Napster, again,
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contextual. I'm listening to digital music.

They sell digital music.

advertise to me.

A natural to

Okay. Keep going.

I take it you clicked on Napster?

Yes, just to see. I mean, again,

10

these are not just display ads. I want it to

be clear that unlike the advertisement on a

radio where you hear it and maybe you remember

it and perhaps the impression is left with

you, these are gateways. These are

12 hyperlinks. These are truly interactive

13 experiences.

And now you'e clicking on Circuit

15 City?

16 Yes, and here I think the point is

17

18

19

20

21

22

communicated clearly that this is not just an

advertisement. I'm opening a catalogue and I

can do business here and now. I can buy this

camera. I can buy the things that are offered

from Circuit City, again, unlike what you

would call an advertisement.
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10

So to say, "Well, that's a Circuit

City ad," is maybe a way to analogize this to

media with which we are very familiar, but

it', in fact, much more than an

advertisement. It's actually a gateway to

doing business, which is different. They can

take your credit card. They can fulfill the

transaction right there. The webcaster can

take full account for having done it, for

having introduced that person.

12

Q Are we at the end?

Yeah. I think I had bad enough.

13 Seeing that privacy matters thing freaked me

out. It seemed right to leave then.

One of the things you mentioned

16

17

earlier on in your testimony was portals.

What is a portal?

18 Well, a portal would be an

19

20

21

22

assemblage of many different things, kind of

like tbe front page of a newspaper. You could

analogize it to that or a shopping mall,

meaning there are many opportunities offered
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in one place. The notion is to at the portal

have as many different elements that could

draw a crowd as possible to that portal such

that they'l be exposed to the breadth of that

company's offerings.

I take it 2WK is not a portal.

Not a portal, although, again, a

10

17

18

19

mini portal to advertisers. lt' a jumping off

point for any of a number of companies that

would purchase access to those who look at j.t r

but Ilo't a portal l.n the sense of the

vernacular. When we refer to portals in the

business, we generally are referring to large

things, you know, much like you could draw an

analogy. An al.rport is aI1 airport, but Dulles

is a portal, you know. Perhaps a small

airport in Towson, Maryland, similarly less

planes take off and leave, and some do, but

it's not quite the breadth of offerings.

20 Q Okay. Who do you think of as the

21 portals? What companies?

22 Yahoo, Microsoft, AOL. Those are
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just examples.

Q Did any of your demonstrations

deal with the monetary opportunities for the

portals?

Yeah. I think we looked at some

portals, yes.

Q Okay. Let's take a look at AOL ~

So you started with Nicrosoft's browser.

Right. And defaults to their home

10

12

page, and so I'm saying instead I'd like to go

to AOL's portal as opposed to Microsoft's

portal ~

Let stop for a second. So you'e
not at the webcasting site yet.

No, no. I mean, webcasting is one

17

18

19

20

21

of the things that draws people to AOL's

portal. I mean, music is a classic for

drawing a crowd. So it's going to find its
way to almost anyone's portal. It's unlike

you'd find a portal without some kind of audio

offering.

22 Q Starting off at AOL's home page,
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we'e got some monetization opportunities

here?

Oh, yes. I mean any of a number

of them.

Q I don't want to go through every

one. Just describe some of them.

Find, plan, buy to the right.

10

12

13

14

Mortgage rates, you know, up to four offers.

It makes itself clear. Do you want to buy

caller ID? It's AOL's home page. They'd like

you to be an AOL subscriber. AOL.corn bas a

sweepstakes. They'd like you to use their

browser, to switch from Microsoft Explorer to

AOL Explorer. So these are just a few.

15 There are some things under "Get

16

17

Things Done." You see autos, jobs, Mapquest,

personals.

18 Sure. They'd like you very much

19

20

21

22

to look for a job, buy a car, use their

mapping system such that they could get the

data on the places you'e looking at, and so

forth.
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Q Why does any of that matter?

Again, it's a relationship. You

know, it's tbe idea that you build a

relationship. You find out about people and

so forth.

Q And, for example, if I went to tbe

personals, is there a way they make money off

that?

Oh, yes. Personals are really

10

12

13

14

15

16

17

18

quite lucrative. I mean, the goal there is to

get you to subscribe to their personal

service, to pay money. You know, it's along

that line of food, sex, shelter of the top

things that people are interested in, and so

it's going to draw a crowd, and it does on the

web. Personals are a big business. Barry

Diller is in it. It's not take lightly. It'
not for little buys.

19 Q All right. Well, let's say you

20

21

22

don't go into the personals or for the jobs

and you go to tbe radio. Let's see what

happens next.
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Now, let's stop here for a second.

You'e clicked on AOL Radio.

Yes.

Q

Q

What has this taken you to?

Pardon me?

What has this taken you to after

you clicked on AOL Radio from their
The AOL music site because they'e

10

deduced that if we'e interested in radio,

we'e interested in music, and so in addition

to radio, there are offering us the

opportunity to learn about music styles and

various artists, and if I'd prefer to watch a

video I could do that. If I'd like to read

news and perhaps music news, that is also an

opportunity.

17 Q Okay. So on your way to

18 XM.

19 Q On your way to AOL Radio from the

20 home page, you come through this music page.

21 Yes.

22 Q Okay, and are there ways that AOL
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is making money from this music page?

Ob, yes. I mean, to be clear,

10

12

13

14

every page is inventory or is an inventory

opportunity. Every page view is an inventory

opportunity, inventory of advertising of ways

that you could sell others the opportunity to

get the crowd you'e drawn to your portal.

And so in this case Circuit City

is clearly a big sponsor. EX obviously has a

relationship with AOL. They'e promoting the

EX brand and offering some of you the

opportunity to listen to some of those

stations such that you'l know that these

offerings can follow you wherever you go.

15

16

Q Wby don't we keep going?

Okay. Ne saw this before. This,

17

18

I think, was where you opened up all of the

channels. I don't think we need to do that

19 again.

20

21 Q

Right.

Sally, could you skip past that,

22 if you would.
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Yeah, here I clicked on -- we were

just leaving where I had clicked on movies.

Okay. Let's back up a little bit

to see what you'e got there. Okay. So you

are on AOL Radio.

Yes.

And let's just hold it here for a

second. We'e obviously got some advertising

opportunities.

10

12

Right.

And where did you go from bere?

Here I began to look at the other

13

14

15

16

17

18

19

things that I could do while I was at AOL, and

by the way, that's an important part of why

music is important to portals, is that they

don't want you leaving to get your music

somewhere else. They want to offer you that

music so that you stay. It's not just to

attract the crowd. It's to retain the crowd

20

21

22

as well.

So music not only attracts people

to a portal. It gives them reason to stay.
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And while you'e staying, there are other

things for you to do.

Q Let's see what some of them are.

Mow, let's just stop there. We'e

at the bottom of what, the music page?

Sure, and we'e presented with

10

12

13

words, you know, just one and two-word

description section headers, not unlike you

might find at a newspaper or whatever, but

they go far beyond that in tbe sense that once

you click on them, it opens up another set of

experiences, a new set of advertising

inventory.

Q All right, and did you do that?

15 Yes. think I went to movies

first, is my recollection.

Q You clicked on movies?

18 Yes. Promoting movies can be a

19

20

21

22

lucrative part of running a portal, and in

this particular case AOL is owned by a company

that also owns a movie company. So it can be

a useful way to monetize the crowd that you'e
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drawn, is to encourage them to attend your

movies and tell them where they'l find those

movies.

So you would enter your zip code

over here on the right, and it could tell you

precisely where to go and what time to see

that f ilm that they'e promoting. Again, it'
something more than an advertisement . Very

interactive.

10

17

18

19

Here, what actor would you like to

see'? What movie are you thinking of'? Where

do you live? And as it points out, hundreds

of trailers as well, you know, inviting you to

interact and to choose a trailer to watch.

Zf you can stop for just a second,

if you could go back just for maybe a few

seconds. A little further. Yes, this is

where I'd like to stop for just a moment, just

for a moment.

20

21

22

And that is, you know, a typical

advertisement that you see on the side of a

bus doesn't have a click for watch the video,
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view the gallery or read the story, and

similarly offer the opportunity to find out

where that movie is playing and at what time,

and by the way, with Mapquest how to get

there.

Q Okay. So now you'e going

shopping?

Yes.

Q And I take it if you should buy

something here, AOL will be compensated.

Oh, yes. It's their store. I

12 mean, they'e co-branded with others, but this

is their mall.

17

18

20

And it should be clear here. By

the way, if you just go back about ten

seconds, if you look at the top, we'e

actually gone to Dell, to Dell's website, and

so we'e interacted to the degree that AOL has

actually funnelled us to a merchant and their

website includes a shopping cart and so forth.

21

22

Q Okay. Now you'e gone where?

I'm just looking at the various
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offerings, clicking on news, entertainment,

life style, marketplace, sports, just to

indicate the breadth of the offering. I'm

really interacting with the website.

Q All right It appears that you'e
now gone to a different station.

Yes.

Let me stop this here for one

10

12

second. Mr. Griffin, I think we can cut short

your tour of AOL at this point. But I guess

my question is in your tour of the AOL portal,

you range from movies to sports, you know, to

shopping and so on. What has all of that to

do with the music'P

What has all of that to do with

the music'?

17 Q Yes.

18 Well, it's part of an overall,

19

20

21

22

comprehensive notion of drawing a crowd and

retaining that crowd. I came for music, and

I stayed to do many other things, including

shop.
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MR. STEINTHAL: Objection, Your

Honor. I mean, "I came for music"? I mean--

THE WITNESS: I clicked on AOL

Radio.

MR. STEINTHAL: I don't understand

what he's answering. He did a demo. There'

not a question that he's responding to.

CHIEF JUDGE SLEDGE: I don't hear

an objection. That's overruled.

10

Q

BY MR. HANDZO:

Mr. Griffin, there have been

12 suggestions that some of the portals like AOL

might give up being webcasters. How do you

respond to that?

MR. STEINTHAL: Objection.

Foundation, Your Honor. Mr. Steinthal for

17 D iMA.

18

19

CHIEF JUDGE SLEDGE: Mr. Handzo?

MR. HANDZO: We heard that stated

20 in the openings yesterday.

21 MR. STEINTHAL: And does he have a

22 foundation to answer a question about what AOL
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is or isn't going to do and why it did it?
MR. HANDZO: Mo. I'm sorry.

10

That's not my question. My question is what

does he believe is going to happen with AOL if
they give up music based on his experience in

this industry and how it gets used.

CHIEF JUDGE SLEDGE: All right.

Unless you can demonstrate some further

support for that question, the objection will

be sustained.

BY MR. HAMDZO:

12 Q Mr. Griffin, let me ask you this.

13 In your experience does it matter how big an

audience you have with respect to selling

advertising?

16 Yes. It matters in two ways. I

17

18

19

20

21

22

mean, it matters as regards quantity and

quality, of course, initially, but secondly,

it's somewhat tiered in the sense that you

want to be in the top ten or top 20

advertisers or you won't even be getting

visits from those who wish to advertise.
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So it's very important. Each

grouping of people matters exponentially in

the sense that it puts you into the top

category where advertisers come to do business

with you, whereas those in lower categories

simply do not. So it matters both as to the

quantity and quality of the audience you draw

and the quantity and quality of the

advertisers you draw.

10 Okay. When you said "top ten,"

what did you mean? Top ten what?

12 Well, I mean that if you score in

13

14

15

16

17

18

the top, say, top ten or top 20 of Comscore,

you'e going to be much higher on the list of

advertisers who wish to visit you to place

advertising, and you'e probably also much

more likely to be found by those who are

looking for a portal.

19 Q What is Comscore?

20 Comscore is one of the indicators

21 of audience size.

22 Q Okay. So in other words, you want
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to be in the top ten with respect to audience

size?

Yes, because, again, it's not

entirely linear. You aren't going to get any

visits if you'e not near the top of those

lists'
Visits by?

From advertisers and those who are

10

looking for a place that has a crowd that

they'd like to reach.

And in terms of being in that top

ten, where does the music fit in?

Well, music draws a substantial

17

number of people, and it retains a substantial

number of people, and so it helps those sites

reach their goal of being in the top ten or 20

advertisers.

18 Q And that helps them sell

19 advertising?

20 Without any question it helps them

21

22

sell advertising. I mean, I'e had -- that'

one of the things that I do in my practice.
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There's quite a few companies that say, "How

do I get music included in my offerings so

that I'l draw that kind of a crowd and I can

get these what they'l call new media

monetizations," such that they can sell that

kind of advertising inventory.

Q Mr. Griffin, we'e talked about

10

webcasters like 3WK. We'e talked about

portals. Let me ask you about the terrestrial
radio broadcasters who also webcast.

Simulcast .

Simulcast. Are you familiar with

simulcasting activities?
I am.

Q In your experience, what is it

17

that broadcasters do when they go out on the

Internet?

18 Well, I mean, the initial thought

19

20

21

22

to a broadcaster is, well, I'd like to

increase the size of my audience or give

people more ways to reach me, and so their

thought is, "I'l take my signal that I
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broadcast and I'l deliver that to an audience

over the Internet using media players and web

pages and so forth," and their goal is not

just to let people bear the signal, but also

that they can sell different kinds of

advertising, including interactive

10

advertising.

So they seek to monetize the

community they already draw in new ways and to

give that same community new ways to reach tbe

8 tat ion.

Is there an audience they can

reach through simulcasting that they don'

reach over the al.rl

Oh, sure. I mean, at least two or

three different ways. I mean, one would be

17 simple geography. I mean if you took a

18

20

21

22

transmitter and a compass and, you know, that

roughly -- and I say "roughly," but it would

give you an indication geographically of how

far that station can reach, and so its over

the air signal is limited to that geographic
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10

area that its transmitter can reach, of

course, taking terrain into account and the

power of the transmitter and the atmospheric

circumstances and so forth.

And even within that geographic

area, their signal is limited in its ability
to penetrate buildings. And so that also

becomes an issue. I mean, one of the primary

motivations of simulcasters is to reach people

in office buildings. 3WK even acknowledge

that in saying, you know, while you'e
working, listen to this. They'e a good group

of people. They'e making money right now.

They have disposable discretionary income and

so forth.

18

19

20

21

22

And for the simulcaster, you get

those people going to work and you get them

going home from work, but you'd like to bridge

that with a listening opportunity. So it'
not just getting outside of your geographic

area. Even within your geographic area, you'

like to penetrate more deeply that audience
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and allow them to listen.
And then you'e got part of that

audience that is multi- tasking at the same

time, using instant messaging, using writing

papers, using the Internet in various ways,

and they'e more likely to be using the

Internet to listen to their audio as well and

more likely to be enjoying digital audio at

that time .

10

13

17

18

19

20

21

22

So this is a way to include that

audience as well, and then there are different

forms of advertising that you'e able to do

when you go to webcasting than there are when

you'e on the air. 1 mean, again, you can'

offer anything like a click that takes you to

a commerce opportunity over the air, but you

could easily do that through your website.

You could sell a video ad to a car

company that you could never run on the air.
There are many advertisers who believe that

you have to see the thing in order to want to

buy it or at least they' hope you' see it
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because they want to communicate its style or

its image, and so this allows that simulcaster

to reach that kind of an advertiser.

10

12

13

15

You know, similarly, I guess, if
you were selling pharmaceuticals you could

have a PPI, you know, counterindications and,

you know, what might be wrong with that

pharmaceutical, which would be one of the

rules for advertising it, but just in general,

you can do a lot more when you drive traffic
to the web than you can over the air, and so

that goes beyond just geographic area of

penetrating buildings or reaching geeky kids

who are using IM and writing their term paper

at the same time.

17

18

It also goes to the kinds of ads

that you can run, the kind of advertisers with

whom you can. do business.

19 Q In your experience do broadcasters

20

21

do more than just simulcast their over the air
channel?

22 Yes. Well, I actually don't know
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of a broadcaster that strictly simulcasts, and

I say

What else do they do?

Well, no, I say that because they

10

12

13

15

16

strip out some of the advertisements that run

on tbe traditional broadcast transmitter

because the nature of the contracts, of the

union contracts that they have means that they

can't run some of those ads over tbe Net or if
they ran them, there would be financial

consequences that they might think were

adverse, and so they strip them out.

So they have to do some work with

the signal regardless. It's not as simple as

just plugging in an extra Y jack and having

one go to tbe Internet and the other go to the

17 transmitter.

18 Q Beyond that, are there different

19

20

channels that they may put out over the

Internet that they don't broadcast over the

21 air?

22 Oh, sure. I mean, they'l try out
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new things before they use them. They'l

retain old things before they jettison them.

Q Can you give us an example of

that?

Yeah. I mean, there's a good

10

example here in Washington, D.C. We had a

classic rock station, WHFS, that was something

of a local institution, draws a large crowd,

and it draws a large crowd not just to the

radio station, but to their summer WHFS

festival. So there' a lot of commerce

surrounding WHFS, but eq'ually there was a

great opportunity to change the format of this

station to an Hispanic station, to a Meringue

Latin sound. El Sol, as 1 recall, is the

name.

17

18

19

20

21

22

And so the company that offered

WHFS decided to switch to El Sol, the new

format, but kept WHFS alive as a webcasting

station even though it was not still
transmitting that over its transmitter. And

so that's an example of holding onto a station
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that you would otherwise have had to let go

of, and equally you could use and do use

webcasting to try new formats before they find

their way to the transmitter.

So these would be examples of ways

that a traditional broadcaster might use

webcasting.

Q Okay. Did you do a demonstration

of a b roadcaster who's simulcasting?

10 Yes, I think we did. I know we

12

did a couple. I know we did WASH and we did

KCRW in Los Angeles.

13 Q All right. Let's look at WASH.

KCRW, by the way, might be an

15

16

17

exception, just while this is loading, in the

sense that they don't run traditional

commercials that are produced by act or a

18 talent. So they might not have to strip
19 because they'e noncommercial in a particular

20 way.

21

22

This is an FM radio station in the

Washington area that's owned by Clear Channel
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Communications .

Q Okay. So now you'e at the WASH-

PM site?

Yes.

Do you know -- let's just stop for

a second. I'm sorry. We just lost the part

I wanted to talk about.

Down here, these things, what are

they? Stripped, sneak peek.

10 Yes. I mean, these are typical

12

13

15

banner type advertisements, listen or click to

win. You know, display ads, but again, more

than a display ad. More than something to

see; something to click on that will take you

to another place.

16

17

Q Let's keep going.

Again, we used the phrase

18

19

20

21

advertisement, but it's something more than

the kind of advertisement you'd see in a

magazine or in the size of a bus or a radio or

a TV station.

22 And what is happening now?
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Well, they'e saying before you

10

12

listen to this station, you need to be

registered. If you can go back just a second,

just maybe, yeah. The phrase is "you need to

be a registered listener in order to view this

section of the website," and so they'e saying

if you'e been here before and you'e set up

a user name and a password, you won't need to

register again. We'l know that it's you.

And so they'e offering me the

invitation to skip the registration if I'e
previously registered.

13

14

15

16

Q

Q

Okay, but had you?

I don't believe I did.

Okay. Well, let's keep going.

So I'm hovering over "click here"

17 to get one because that will let me in.

18 Q All right, and so now you'e going

19 to give them the information to get in?

20 Yes. And I need to make up a

21

22

unique name, and so I'm adding numbers after

my name because I'e learned from experience
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that if I simply use Griffin, there's already

been another Griffin who has been there. It'
a relatively common Irish name. So it'
probably not going to get me in.

Q Right. Is there a value to NASH-

PM from this information you'e giving them?

Oh, yes. I mean, clearly they'e

10

finding out my age, my name, my location,

where they might contact me both over the

Internet and through the real world with mail,

and they know where I live with this zip code

12 information. This is the essence of

13

15

16

18

19

demographic marketing.

You notice that they, unlike the

others, are interested in my workplace.

Mow, if you notice, only those

categories that have an asterisk need to be

filled in, and so I did not fill in those that

do not have an asterisk because I did not have

20 to. I was not required to do so.

21 They say, "You'l be hearing from

22 us from time to time."
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Q And why are they communicating

with you from time to time?

Well, they'd like me to win

awesome prizes, as it says there, and how to

win awesome prizes.

Q Well, other than sheer

benevolence, do they have some reason to want

you to win awesome prizes?

Well, you know they could have

10 noticed that I'm kind of a simp for this kind

of thing, having filled out all of this

information elsewhere, but I doubt they found

that cookie on my hard drive. They'e just

thinking that like most other people who are

registering to get this content, that I'm

somebody that they can now communicate with.

Q And what is the purpose of that

18 communication?

19 They'e going to tell me about

20

21

22

oh, clearly, it's to sell to others. They'e

going to tell me about events and artists and

other awesome things that I might be able to
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do, like win prizes.

Okay.

And you'l notice if you can go

back just a second

Q I noticed, by the way, we had

another spider up here.

Yeah. You know, I'e been there

10

before, and you'l notice that they'e very

clearly saying, you know, if you'l click here

we'l take you to Yahoo's Hot Jobs. Yahoo

likes to buy traffic.
12

13

Q I'm sorry. Where is that?

If you look down at the bottom of

14 the page, Yahoo Hot Jobs.

15

16

Q Ah, here.

And then College Online. You

17

18

19

20

21

know, these are all the kinds of

advertisements that you typically see on tbe

Internet, and the idea is to buy this kind of

traffic because this kind of traffic builds

businesses and pays.

22 Q So you'e got Yahoo wanting people
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to come.

Yes. A very reputable company

that, you know, wants my traffic.
Q And does WASH-FM get money if you

do, if you click on it?
There is a relationship between

10

them and Yahoo that got that ad there, and I

don't personally know bow much money changed

ha~ds or what consideration did, but it'
clear that some did.

Q Okay. So now having gotten a

12 pas sword .

13 Yeah, the top ad is, you know,

15

16

18

19

20

21

22

typical of these. The goal is not that I see

something. It's that I click, and so each

state is offered with the hope that I will

click on my state.
And, by the way, it won't know

what state I clicked on. It will just all
take me to tbe same place, but it makes me

think it's interacting. And it is interactive

to a degree, but it looks more interactive
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than it is.
Q Okay. So now we'e gotten to the

point of being able to listen to music?

Yes'ell, and this is their

player. They use a customized player.

Q Okay. What is the significance of

that?

That a Clear Channel wants really

10

to own this relationship as much as they can,

and they don't want Microsoft intruding with

lines like "click here " which would take me

away from their website. You know, if you use

the Windows player or the Real player or

others, Microsoft or Real or Apple could put

things on the screen that they don't want

there that would dilute their message and

potential take me completely away from the

18 site ~

19

20

21

22

So Clear Channel has fashioned its
own player in hopes that they will be more

likely to retain me. It also reduces the

barriers. If they require me to use the Real
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player and I don't have a Real player,

downloading a Real player is a barrier to our

going forward.

Q Okay.

If you want to stop for just a

second.

Sure.

Believe it or not, there's a lot

of writing here.

10 Q Up here?

Yes, and it's black on a dark

12

13

14

15

16

17

18

19

20

21

22

purple background because these are various I

guess you lawyers call them adhesion clauses

and little explanations and things designed

for the Qoogle search engine. I read them in

some detail, and it does make clear on here

why you aren't going to hear the same ads that

you hear over the air, and so forth. It'
basically explanations, but they don't want

much to draw your attention away from the ads.

So they make it extremely low

contrast, but trust me that if you went there
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10

12

13

and you looked very, very carefully with some

kind of a glass -- and, in fact, I did this

you can read tbe writing there. It is

possible to read tbe writing, and one of the

ways I did it was by highlighting it so that

it would show up in reverse, and you'l see

that that happened down at the bottom, so that

it showed up in white such that I was able to

do it at another time.

But there is writing bere. It is

intended to communicate some things, amongst

them that you'l hear different ads on the air
than you bear on the webcast and explaining

14 why.

15

16

17

18

19

20

21

22

MR. HANDZO: Mr. Griffin., unless

there was something else you wanted with that,

I think we'l finish up with this one.

THE WITNESS: No.

MR. HANDZO: If I could just ask

the Court, we'e now at a little past 12:30.

I'm getting close, but it's not five minutes

or ten minutes, I think. It' a little more
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10

12

13

than that. So I just inquire of tbe Court

whether you want us to come back after the

lunch break or keep going.

CHIEF JUDGE SLEDGE: We'l go ahead

and recess at this time. We'l return at two

o'lock in order to complete tbe testimony of

Mr. Griffin on direct.

MR. HANDZO: Thank you.

(Whereupon, at 12:35 p.m., the

bearing in tbe above-entitled matter was

recessed for lunch, to reconvene at 2:00 p.m.,

the same day.)

CHIEF JUDGE SLEDGE: We'l come to

order.

15 Mr. Handzo.

16

17

18

19

20

21

22

MR. HANDZO: Thank you.

For the record, David Handzo, on

behalf of Sound Exchange.

Before I complete Mr. Griffin's

examination, I just wondered if I could raise

a scheduling issue or I think a non-issue with

the Court. Our next witness after Mr. Griffin
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would be Mr. Simson. I think it's everyone'

expectation that we will go the rest of the

day with Mr. Grif f in, between my f inishing the

direct and the cross. I'e conferred with

some of counsel for the webcasters.

I raise it because Mr. Simson had

10

12

15

16

17

18

19

a family commitment this evening that he'

very much like to go to, and I hope it's okay

if I let him go to that. We really don'

think we would reach him today anyway.

CHIEF JUDGE SLEDGE: Is there any

objection by any party to that?

MR. STEINTHAL: No objection, Your

Honor.

MR. JOSEPH: No, sir.
PARTICIPANT: No objection.

CHIEF JUDGE SLEDGE: Hearing none,

that will be fine then. When we complete with

Mr. Griffin today, then we'l recess for the

20

21 MR. HANDZO: Thank you.

22 Whereupon,
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JAMES GRIFFIN

was recalled as a witness by counsel for Sound

Exchange and, having been previously duly

sworn, was examined and testified further as

follows:

DIRECT EXAMINATION (Resumed)

BY MR. HANDZO:

Q Griffin., we'e seen

10

12

demonstrations that have had video ads, banner

ads, and click through ads and Google ads.

Did you have a demonstration that had an audio

in-stream ad?

13 Yes, there was. One of the

14 demonstrations included an audio in-stream ad.

15 For the sake of completeness,

16 let's play that.

18 Q

Okay.

We are fast forwarding, I guess,

19

20

22

to where the ad comes in.

Okay. Now, Mr. Griffin, with

respect to these different kinds of ads,

video, banner, click-throughs, audio, to your
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knowledge, which are the most valuable?

I'd say the video pre-rolled

advertisements. Those are the most coveted.

And where do audio in-stream ads

fit in in the sort of spectrum of how valuable

they are?

Kind of low. I mean, they'e a

10

12

13

16

17

double edged sword because they can cost you

audience that can click away during the ad,

and there are so many alternate monetization

opportunities that in-stream ads, there'

quite a debate about them, and so the industry

is testing going with less of them and even

none of them, as you can see, where you can do

a subscription. That's the first thing you

remove. You offer a little higher quality and

get rid of the in-stream ads.

18 Q We'e talked about the banner ads

19

20

21

and how you can click on them and there is

payment per click. Do webcasters get paid

sometimes just for having the banner there

22 without any
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Sure, that can happen, too. I

mean, there's a number of different models

that are enabled by this medium, this medium

being so different from radio. There's a lot

that you can do.

Q Okay. Now, we'e looked at

portals. We'e looked at webcasters. We'e

looked at broadcasters. We haven't looked at

10

a non-commercial station yet. Do you have one

of those to demonstrate?

We de One of my favorites, KCRW

12 in Southern California.

13 Q Okay. Where is KCRW? You said

14 California.

15 Santa Monica, California. It's a

16

17

part of Santa Monica College. I will admit I

hosted some shows for them.

18

19

Q And what are you doing here?

Of course, just initially going to

20

21

22

the web page itself, displaying what happens

when you type in CKRW.corn. In the upper left-
hand corner where you can .see that the white
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10

12

17

18

20

21

22

hand is, the cursor turns into a hand where

there's an opportunity to click. There are

four different ways that you can get KCRW

right now.

I know that they are about to be

adding another one, but they have a simulcast

of their on air station, and for them, the

s imul cast issues are less complicate and

really don't exist, the same problems that I

indicated before, because they don't run

traditional ads anyway. They run sponsorship

opportunities before and after shows, and

those don't typically have after a contract

problems that are raised by the talent in the

advertisement wanting reuse payments, and of

course, how you define a reuse over the

Internet is subject to some negotiations, and

it hasn't been settled yet.

So they don't run them on

traditional, but here you wouldn't hear

anything different in the simulcast than you

would over the transmitter. With music, you
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bear music only. You don't hear just what was

on tbe air. With news you hear news only, not

what's on tbe air.

10

12

And then on demand. KCRW takes

the shows that they traditionally webcast and

they also make them available in an archive on

demand, and you'l notice on tbe page if your

eye goes to the middle of the page, down at

the bottom they explain music on demand and

also that they also offer these same things as

downloads, what is called podcasting, which is

a kind of a download.

13 Q Now, looking at this, you

mentioned as a noncommercial station, it

16

didn't play traditional advertising. Do you

see ways on this page that they raise money?

17 Oh, to be sure. To the left

19

20

21

22

you'e asked to subscribe to KCRW, and you'l
see that's a Harry Potter ad of a sort, you

know, with a picture of Harry Potter because

at the time there was something new coming out

and the suggestion here is, you know, that
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Harry invites you to subscribe on line today.

And then there's a campaign for a

KCRW, and then you can see items there, a

sharp bag that you might want to carry that

iPOD you won over on that 3WK service, and so

those are some opportunities.

Q I'm sorry. Getting that bag

requires making an extra donation?

Yes, to subscribe, and you get the

10 extra donation to get the bag.

12

Q Okay.

And so those are a couple of the

13

15

ways that they monetize, and of course, with

KCRW, there are others, but primarily it'
about subscriptions.

16 Q I noticed here when they talk

17 about the music on the band they say via Real

18 audio.

19 Yes. By promoting different

20

21

22

players as we discussed earlier, they serve

much the same function that most any of these

sites would, to encourage you to use Windows
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Media Player or Real Media Player, and they'e
encouraged to offer these different streams by

those companies.

Q Now, also mentioned

sponsorships. Do those happen here?

Oh, yes, and I know this from

10

12

13

15

16

17

18

19

20

personal experience. I mean, I regularly get

calls from KCRW asking me to sponsor shows and

also to do sponsorships at their concerts.

They have community gatherings, and at those

gatherings they put up large flags and what

they call ngobo lights" that display the brand

or the slogan or the logo of a company. So

they have -- when they put our a concert or a

show or a community gathering, they have all
of the usual monetizations, ticket sales, et

cetera, and in their programming they have

what we'l say is a lot less ads. They have

one at the beginning and one at the end, and

it's for a sponsor.

21 Q And in order for you to be a

22 sponsor, would you have had to pay money'?
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No question about that. I can

tell you that personal experience. They call

regularly and ask for money to sponsor shows.

Q Anything else notable here we

should talk about?

No, not here I don't think.

Okay. Let's just play it a little
further.

Yes, you'l notice here that on

17

18

19

the left-hand side now they'e saying on this

page, "Well, would you like to listen to

SHOUTcast?" which would push you over towards

AOL, and you'l notice in the middle that in

many cases the dot shows that they make a

program available in an archive so that it
streams on demand as well.

But you see SHOUTcast, Windows

Media Player, Real Player, et cetera, are all
available at KCRW.

20 Q Okay, and we'e got down here it'
21

22

telling us what the bit rate is; is that

right?
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Yes. It's the 128K on B3 stream

that's hosted by SHOUTcast.

Q And is that a relatively high or

relatively low bit rate?

Well, in my opinion, a 128K stream

10

is indistinguishable from a compact disc, but

those are my ears, and it, of course, depends

on the source material, and reasonable people

might differ, but I do think you' have

difficulty telling a 128K stream from the

compact disc.

12 Okay. Now, by the way, as you can

17

18

19

20

21

22

see here because we'e using the Microsoft

Media Player and if you look at the tabs on

the left-hand side -- and you might stop it
for just a moment while we'e doing this

there's an offer that you could get premium

services from Microsoft, which highlights

their economic incentive in getting you to use

their player.

Also, Microsoft offers a radio

tuner and a media library and they'e
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basically saying, well, if you'd like to

listen to something else, come to Microsoft.

We'l give it to you. You can navigate

directly to us, and you don't have to go

across the Internet.

10

12

13

This is precisely what I was

mentioning with Clear Channel and why they use

their own player. They don't want to run the

risk that you could leave and go somewhere

else for Microsoft. They want to control the

entire experience.

But it's easy to see here why

Microsoft has an economic motive to want their

15

16

17

18

19

player to be used, quite aside from everything

else which has to do with which browser you

use, what software you have on your computer,

what operating system.

Q Okay. We seem to be skipping

around there. Why is that?

20 Yeah. It actually, I think, is

21

22

just the sound of the station. It has got

kind. of an eclectic sound, and they cover

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Meal R. Gross Co. II-194

different sounds.

Mr. Griffin, is there anything

else on this demonstration that you want to

show us, or should we cut it off?

Not on this particular
demonstration, no; not on this page that I can

see.

Q Thank you.

10

12

Mr. Griffin, let me ask you how

someone gets into the business of webcasting,

and by that I mean if I wanted to become a

webcaster, what would I have to do?

13 Nell, I mean, if you want to

14

15

16

17

become a webcaster, you can at a very low

entry point simply go to SHOUTcast or to

Live365 and relatively quickly have a stream

up. I mean it could be done this afternoon.

18 Q How much would it cost me?

19 Put down your credit card.

20

21

22

think it's 50 or $ 60, something of that sort,

you know, somewhere under $ 100, as I recall,

and you'd be operating a station. You could
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make the choice of some music to put there and

Live365 would do all of the hosting for you,

and count you as one of the streams that they

aggregate.

Q Okay. How easy or difficult is it
to become a webcaster?

Well, it's certainly a lot easier

10

12

13

than most everything else in the digital music

area. Id'ay you certainly don't have a

licensing hurdle in front of you, especially

if you go to Live365 or SHOUTcast. They are

already on top of the fee situation and the

Copyright Office and whatever filings are

14 necessary. So you'e on line very, very

15

16

17

quickly, especially as compared to, say,

another digital music business where licensing

can be quite an obstacle.

18 Now, Mr. Griffin, are you familiar

19

20

with what has happened with band width costs

over the last few years?

21

22 Q

Yeah, I'e experienced it.
What's that?
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At the time of the last hearing,

10

say, 2001, I in my office paid $ 1,500 to have

what we'l call a 1.5 mbps connection of 1.5

million bits per second connection.

Today you could have that same

connection in your home for $ 29 or even a

connection three or four times faster than

that. I mean, it's not uncommon that people

have, say, a six mbps connection to their curb

and they are paying under $ 50 a month for it.
Band width costs are falling pretty

dramatically.

Do you expect that to continue'

Yeah. I think, you know, most of

17

18

us believe that Moore's Law applies to band

width relatively well as it does to equipment,

that it doubles in power and halves in price

every 12 to 18 months.

19 Q Is band width one of the costs for

20 webcasters?

21 Yeah, I'd say it's one of their

22 biggest costs, getting smaller fortunately for
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them.

Q Do you know what has happened with

audiences in webcasting over the past few

years?

Yeah, it's gone up pretty

dramatically.

Do you expect that to continue?

Yeah, I certainly do expect it to

10

continue, and I'm not the only one. I Mean,

there's a number of experts who I cited in my

report who project a growth pattern for

webcasting, and it' a healthy growth pattern.

Q Same questions, I guess, with

respect to advertising revenue.

happening there'?

What'

16 Up and because of the multiplicity

17 of different sources.

18 Q On the technology side, are we

19

20

21

going to see any changes over the next few

years with respect to how people access the

Internet and webcasting?

22 Yeah, and we'e already seeing
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10

12

13

15

16

17

18

20

21

22

this and this is an area where I'e been

focusing a lot of my attention, going to

Helsinki and working on wireless, mostly

because our opinion is that music is for a

mobile person. Video requires your eyes and

you need your eyes for safety. So when you'e
moving you'e less likely to use video because

you'e not protecting yourself by looking

around.

A mobile person tends to use their

ears for recreation and so music being for the

mobile, we'e especially interested in getting

away from a copper cable, you know. I still
remember on my first visit to Helsinki a young

person I was talking to about the future said

to me, you know, he said, "Your wired view of

the future," he said, "I'd have to be grounded

to enjoy it by my parents."

You know, in fact, I don't want to

be at the other end of a copper cable. I want

to be in a car or in a shopping mall or on a

beach, and I think that pretty well sums up
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the big leap forward that we all think is

coming and that we'e experiencing right now,

which is the transition to wireless data and,

therefore, wireless music and media.

Q Are wireless networks becoming

available?

Oh, yes, not becoming available.

10

12

13

15

16

18

19

20

21

22

They are available now, and they have high

band width as well. We'l see not only the

high band width continue to grow. We'l see

the costs come down. We'l see it more and

more available on a flat fee basis, and I know

that there are many providers who believe that

wireless, wired, there will be very little
distinction even in your own mind as you use

it at home.

You may choose to use a wireless

connection as easily as you would a wired one.

The full band width will be there.

I noticed yesterday's new said the

T-Mobile was bringing what's called HSDPA to

the U.S. and worldwide markets. That's a high
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speed downlinked packet access network that

will initially offer 1.2 mbps, you know,

again, the equivalent roughly of the

connection I had in my office in 2001 and that

they are going to accelerate that to 7.2 mbps

over the following 24 months. And this is T-

Mobile to a subscriber to one of their hand

sets. So we are increasingly living in a

wireless world.

10

12

13

And there I just mention cellular

because Wi-Fi and WiMAX are, of course, also

pervasive. You check into a hotel these days.

The chances are you'e getting your connection

wirelessly as likely as you are wired.

15 Q Let me just stop you so that I

16 understand the terms. WiMAX?

17 Q WiMAX is an extension of Wi-Fi. I

18

19

20

21

22

think we probably have all some familiarity

that we have these devices that cost under

$ 100 that you add to your Internet connection

and that make it wireless within your home,

and that many college campuses have deployed
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10

12

these widely, and in fact, some cities, like

Philadelphia and San Francisco and others are

now looking to put Wi-Fi connections all
across the city so that wherever you go within

the city you get access to data at a very high

speed.

WiMAX take Wi-Fi, which is

typically a short range connection and extends

it out to 30 miles, and it allows some

shortcuts even in putting Wi-Fi out because

you can use WiMAX to connection Wi-Fi access

points and provide both short range and medium

13 range coverage.

14 Q Where does cellular networks fit
into that?

16 It's a fascinating question. We

17

18

19

20

21

22

can say that cellular will compete with that,

and some cellular companies are doing both.

So T-Mobile, for example, offers Wi-Fi access.

Cingular does not sell Wi-Fi access. So they

would say we are competing with that. T-

Mobile would say we are using them to
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complement one another.

But suffice it to say that

wirelessly the goal is a ubiquitous

connectivity wherever you go, and Detroit is

particularly interested in what we'l call

share of dashboard for wireless Internet.

Q "Detroit" meaning?

Meaning car manufacturers want to

have a two-way connection to the car.

10 Q Why is that?

It offers an array of services

12

13

14

15

that they can provide, including keeping that

car, monitoring that car, what's happening to

it, marketing to that car, and providing it
other media opportunities that you might pay

16 for.

18

19

20

21

22

GM's Onstar system is an example

of the first robin of spring, if you will for

wireless and mobile in cars, and it has been

rather successful to General Motors, and

others intend to replicate that and bring it
as a strong two-way connection.
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Q So as wireless networks become

more available, do you expect car companies to

start installing wireless Internet devices in

the cars?

Oh, yes. I mean, you know,

10

12

13

they'e in some ways signaling that they'e
headed there now with satellite, but satellite
is an interim technology to these companies

because it's one way, and they want two-way

access to that dashboard, to that car.

MR. HANDZO: Okay. Thank you, Mr.

Griffin. That's all I have.

CHIEF JUDGE SLEDGE: Thank you,

14 S3.1

15 Even though we'e only been going

16 shortly, let's take another five-minute recess

17 while we transition to cross examination.

18

19

20

21

22

(Whereupon, the foregoing matter

went off the record at 2:22 p.m.

and went back on the record at

2:33 p.m.)

CHIEF JUDGE SLEDGE: We'l return
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to order.

Mr. Steinthal, any questions?

MR. STEINTHAL: I have a few.

CROSS EXAMINATION

BY MR. STEINTHAL:

Q Mr. Griffin, good afternoon. We

have met before, have we not?

Q

Indeed, we have.

It would be about five years ago

10 in this room that we had a similar experience.

Oh, I don't know if it will be

12 similar, but perhaps. We'e met other times,

13 too.

14 Q Yes, we have.

15

16

17

18

Q

Q

I have a high regard for you.

Thank you. And I you.

Thank you.

I'm here representing DiMA and

19

20

21

several of the DiMA companies that are

participating in this case, including AOL and

Yahoo and Live365 and Microsoft. We'e also

22 representing MPR, and I'm going to have a few
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questions on subjects you'e raised as to all
of those companies.

Let me ask you this. You'e given

a lot of testimony today as an expert on

digital media and webcasting. Can. you tell
the Board what the program limitations are for

webcasters operating under the statutory

license for which this Board has to set a fee?

1 could guess, but I'd like to

10 have it in front of me when I told somebody

what it was . Typ|.cally

Q Can 1 get a copy with a copyright

on it 7

Sure. If somebody asked me, I'd

16

18

19

have a little sheet that I keep in front of me

that tells me about the program complement,

but off the top of my head, I can tell you I

think it's three songs from the same artist
within three hours or from the same album

20 within three hours. It's some number like

21

22

that, and I'd like to have it in front of me

to be sure. If I'm having to do that for
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serious work, I can just

Q Well, let's see ~ You'e referring

to what's called the sound recording

performance complement?

I think that's what you'e
referring to, but I'm just not sure.

Q Well, let me ask you this question

10

more generally. Are you aware of what the

eligibility requirements are for webcasters in

order to qualify for the compulsory license

rate
Generally aware.

that this Board is going to be

setting'P

Generally I'm aware. Again, I'd

17

18

19

20

like to work with a lawyer if that's a

question. I'm not an attorney. So I tend to

turn to someone with an expertise in the law

about both the program complement and the

eligibility and so forth.

21 Q Well, generally you must have a

22 sense of
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A sense, just a general sense, but

I'm not an expert on those things.

Q Why don't you tell us what your

general sense is as to what it is that we

webcasters who wish to qualify for the

compulsory license need to do?

Well, if somebody asked me, I'd

10

13

say first you need to consult with your

attorney and be sure that you'e following the

law that has been set forth in this area. l'm

a media technologist, and I'l help you get

it up and running, but as regards whether

you'e eligible and so froth, I mean, I know

that the recording should be legal and I know

that you should file with the Copyright Office

and you should make an appropriate filing or

17 you should work with someone else who has.

18 Q But when you were giving testimony

19 earlier about the webcasting industry

20

21 Q

Right
you were talking about

22 webcast ing general ly, wer e you not?
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In a general sense, right.

Webcasting, yes.

Q Now, you mentioned the programming

10

complement . Your understanding is, of course,

that in order to qualify for the compulsory

license, one of the program limitations that

the webcasters have is they can't play more

than four songs from the same artist or three

songs from the same album within a three-hour

time period. Is that generally consistent

with your recollections

I believe that if somebody, if an

attorney of your stature offered such an

opinion, I'd say good 'to ge't good legal

advice.

Q You'e also aware, aren't you,

17

18

19

that in order to qualify a webcaster has to be

what's called, quote, non-interactive,

unquote.

20 Well, sure. I mean, I'e heard

21 that said.

22 Q Do you have an idea of where one
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crosses the line from being non-interactive to

to interactive under this statutory license?

I'd say just when you started to

webcast there's a great deal of interactivity

simply in offering a webcast.

That's your understanding?

No, no, it's my opinion. It's my

10

12

13

15

16

17

18

19

20

in the context of this technology simply

offering yet another webcast is one more

choice in an ocean of many, many choices, and

so the very nature of choosing a webcast in

the first place is an interactive act, and

then to go to the webcast itself offers many

more opportunities for interactivity, and in

the context of the technology that's used,

there's a great deal of interaction that'

going on. So while the webcast itself may not

be intended to carry interactivity as regards

the program source, and, again, there are

things that go back and forth there, the

overall context is one that's highly

22 interactive.
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Q And when you used the word

ninteractive" throughout your testimony this

morning, about interactive features of the

various things you pointed out on your demo,

you were referring to the word "interactive"

in that sense, correct?

Yes, that you interact with the

10

technology context in which it sits, and when

you choose a webcast and choose to migrate

away from them, you'e interacting with many

different program sources.

And it's for that reason that you

believe that pretty much all webcasting as

compared to broadcasting is interactive,

right?

17 Q

That and other reasons, yes.

Now, as a specific matter, aren'

18

19

20

you also aware that in order for a webcasters

to take advantage of the statutory license,

its program offering to consumers has to be

21 non-interactive?

22 Well, I think it's a conclusionary
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statement. I mean, it seems to me there is

some interactivity that many webcasters of fer.

You know, an example would be, of such a

webcasters, would be Pandora, which asks you

to say what artists do you like even before

you start the webcast. So clearly there'

interaction that's required before they even

send you the first song.

Q And do you know whether Pandora is

10 participating in this case as a statutory

licensee?

12 No, I don'. That wasn't the

13 condition you put on it, I didn't think, but

if I should limit it to those, let me know.

15 Q No, what I'm really asking you is

16

17

18

19

whether you have any understanding whatsoever

of the requirement in order to qualify for

this compulsory license that the programming

offered by the webcaster be non-interactive.

20 Sure, I get that there are rules

21

22

that seek to limit the interactivity in

various ways, but it doesn't render them non-
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interactive. It
Q In your view.

In my view, that's right.
You'e aware, are you not, that on

demand services like Rhapsody, the one that

you demonstrated earlier
Right.

don't qualify for this

compulsory license'? Are you aware of that?

10 Some elements of them don'.
Right.

If you'e downloading, you don'

quali fy.

Well, what about a service that

17

basically permits you to say, "I'd like to

hear that Rolling Stones track now"'? Are you

familiar with whether or not that kind of

18 service

19 I would think that goes beyond the

20 limits that are acceptable.

21 Q Do you know that there are some

22 limitations in the statute in terms of
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whether services in order to qualify for this

compulsory license can permit you

automatically to switch from one channel to

another'?

I would believe that there could

10

be such regulations. Again, you know, for the

interpretations of the law, I'd have someone

talk to an attorney, but there's no question

but that the technology permits some elements

of interactivity. I mean,

12

As you def ine i't .

Mo. As 1 typed into a search box

on a compliant webcaster that I was looking

for Green Day and it showed me the channels

that had Green Day. Clearly I interacted with

the service when I told it that I wanted Green

17 Day.

18 Q And what's the basis for your

19

20

21

testimony that allowing people to search for

specific tracks is within the context of and

the confines of the compulsory license?

22 I apologize. I don't mean to
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testify to tbe law or to your conclusions

about tbe law.

Q What I'm just trying to find out,

10

Mr. Griffin, is whether in creating your

testimony, your written testimony and your

demo, did you seek to take into consideration

whether or not the particular offerings that

you were reviewing in your demo were offerings

that were within tbe statutory license that

this Board is required to set a fee for or on

the other side of it and not eligible?

12 I did just what I recommended. I

13

15

sought counsel. I worked with counsel to make

tbe selections and to put together a

demonstration.

Q And is it your understanding that

17 everything you demonstrated are features that

are within the confines of the statutory

19 license?

20 Oh, no. I mean that wasn't my

21

22

intent. My intent was to place webcasting

within the universe of opportunities, some of
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which are interactive, some of which have less

interactivity. For example, I was asked could

you compare and contrast with, say, a

download. Nell, a download isn't an non-

interactive service, but in order to compare

and contrast, it would be useful to show a

download service and then distinguish it
between a non-interactive service.

Q And when you showed the download—

10

12 Q

Right.

and you also showed when you

13

15

had Rhapsody up there, you showed how you

could select one of the four or five songs,

and you played one on demand.

16 A Right.

17 Nas your understanding that the

18

19

20

playing of that kind of song, that kind of

functionality is within the confines of the

statutory license that

21

22 Q

No, that was not my intention.

So you do understand that on

(202) 234-4433

MEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Neal R. Gross Co. II-216

demand streaming is outside the scope of what

we'e here for, correct?

Some elements of on demand

streaming are outside the scope. Others are

not.

Q What aspects of on demand

streaming do you understand to be covered by

this proceed?

Well, an example would be I went.

10

17

18

to Live365 and I said I want to hear Green Day

or SHOUTcast, and it gives me channels that

have Green Day, and so there I'm clearly

interacting and I'm saying I would like to

hear Green Day. And it offers me multiple

opportunities to listen to Green Day.

Now, each one of those streams may

be non-interactive, but choosing a stream

itself is an interactive choice.

19 Q Well, let's parse through that.

20 Live365 has no functionality like that ~

21

22 Q

Okay. SHOUTcast, right.
Okay. Do you know anyone, first
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of all, anyone other SHOUTcast, any individual

service or other service you'e aware of other

than SHOUTcast that permits you to put in the

name of a song and have it searched to see

whether that song is playing?

Well, I think there are other

10

13

services that do that. I can't -- off the top

of my head I'd want to go look and say, okay,

this one does and that one does, and then

again there are search engines that search

across services as well.

So I'd go look and I could see,

but off the top of my head I won't name one.

Q Well, as you sit here today can

you say specifically you know of one but you

just can't remember the name?

I know I'e done it on other

18 services.

19 Q Well, you did it five years ago on

20 a service that doesn't exist anymore, right?

21 On the Priskit service.

22 Q Right.

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Heal R. Gross Co. IZ-218

Q

Right. I did it then, but that

That doesn't exist anymore, right?

Well, there's a debate about that,

that their technology has found its way into

other companies'ervices, like to Real Search

and other search for media.

Q I can't go use it right now to go

search songs and play them, right?

I think George would differ on

10

12

that. George who runs Friskit believes that

his technology is in wide use and he'

pursuing his patent claims there.

13 Q Okay. Now, as you sit here today,

15

16

17

I want you to be specific. Do you know of any

other webcaster that offers a feature to

search for songs that are currently playing

other than SHOUTcast?

19 Q

I can't name one for you.

Okay. Mow, are you familiar with

20

21

22

the fact that in order to qualify for the

compulsory license in this proceeding, one of

the requirements -- and I'l read you from
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10

Section 114 (d) (2) (A) -- the numbers are

staggering -- (v), meaning Roman V, small V,

in order to qualify for the compulsory

license, this provision basically says that

you may not automatically scan the

transmissions in order to select a particular

sound recording.

So when you decided to demonstrate

the SHOUTcast feature, did you consider

whether or not a service with that feature

was, in fact, operating under the confines of

the statutory license?

I didn't personally think about

the law. I'm not a lawyer.

Q Okay. You would agree with me,

16

17

18

19

20

21

22

however, that in terms of the restrictions
that apply to entities that operate services

that operate under this compulsory license,

there are a series of restrictions that you'e
aware of. You just can't tell us exactly what

they are without even going to the copyright

law or having a lawyer here to explain them?
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Well, I mean, I think I did pretty

well pointing out that there are restrictions,

for example, three songs from the same album,

perhaps it's four; that I would refer that to

1Q

17

someone who was very, very clear, that was an

attorney and who could interpret the law and

so forth.

My interest is in media technology

and its implementation, but I am aware that

there are restrictions and that it' important

when one programs these stations to be aware

that the law limits what can be done.

That doesn't negate the fact that

there's a great deal of interactivity in the

exercise of using a webcast, but it does limit

what any one individual webcaster can offer as

regards their offering.

18 Q Right. Now, are you familiar with

19

20

21

22

the fact, as well, that the sound recording

companies have brought lawsuits against

companies like Yahoo claiming that certain of

their offerings fall on the other side of the
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non-interactivity divide?

I believe that when you say it.
I'e heard it anecdotally. Again, I don'

follow law reviews or, you know, read cases

and that kind of thing.

Q Mr. Griffin, I'm going to move on

10

to a different subject now. You gave a lot of

testimony about portals, like AOL, Yahoo, and

Microsoft. I think you named all three of

them as being portals, correct?

They have portals. They are not

12

13

portals in and of themselves. Microsoft is

more than a portal, but they do have a portal.

14 Q And what are the range of

15

16

activities that those portals offer visitors

to their website?

17

18

It's a wide range of activities.
Name them for me if you can. What

19 are the ones that stand out in your mind?

20 They'l tell you the weather.

21

22

They'l tell you what's going on in the news,

give you the opportunity to listen to music,
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see what movies are playing, find out travel

directions to where you'e going. I'd say the

wide range of ways that someone might seek to

devote their time. These sites try to find a

way to cater to each of those interests.

Q They each have a rather large

search function, don't they?

They do. That's also something

10

they have, but the search function in some

ways negates the portal function.

Well, people go there in order to

use the search functionality, correct'? That'

one of the reasons they go.

That's one possible reason, but 1

16

17

18

20

mean, to be honest, most people who want to

search go to Google and do it now, and that'

a bit of a portal for some people,b ut Google

does not offer the wide array of

opportunities. So it's distinguishable from

a portal.
21 Q You don't think Yahoo's search,

22 for example, considers themselves to be a
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primary competitor to Google in the offering

of search functionality to Internet visitors?

I believe they hope to, and yet I

think the average person thinks of Google when

they think of search. And then browsers have

that search function built in in the upper

right-hand corner.

Q So you agree that all of these

10

12

13

portals that we'e talking about -- and for

right now let's limit ourselves to AOL, Yahoo,

and MSN -- they all have a search

functionality, right?

You mentioned earlier in your

testimony that the personals -- there was a

personals functionality if
16

17 Q

That was an example, right.
And what about Internet access and

18 enhanced E-mail?

19 A number of them offer an enhanced

20 E-mail service, file storage.

21 Q And what about security features,

22 in particular, so that parents with children
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that want to try to monitor what access is

given to their children on the Internet? Are

you aware that that's another one of the

features that these portals offer?

No. I would not call that a

portal feature.

Q Okay.

I would call that a service

10

12

provider feature that could limit where the

Internet connection could go, but a portal in

and of itself would be incapable of offering

a parental security feature.

13 Q Well, you mentioned news. What

about sports?

15 Sure. That would be a kind of

news.

17 Q And there's a lot of activity that

18

19

20

goes on at sports like rotisserie football and

basketball leagues and things like that that

these portals try to monetize, correct?

21 Sure.

22 Q And travel, are there travel
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portions at each of these us?

There is. There's -- I think to

each of those, yeah, I think each of those has

a travel component.

Q And then there's the shopping

component that you brought us through as well,

right?

There's the shopping component

often, yes.

10 Q Now, did you study at all in

12

connection with your testimony how consumers

actually use the AOL, Yahoo or Microsoft

portal'

Do I study how they -- I did not

17

read any studies that showed how individuals

interact with the portal. I don't personally

know of any.

18 Q Did you see

19 That are accessible to me.

20 Q I'm sorry. Did you seek to get

21 any data on how AOL consumers use the AOL

22 portal?
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I don't have any data about bow

AOL consumers use the AOL portal.

Q What about Yahoo or Microsoft?

Again, specific to those, no, I do

not.

Q Did you review any data or

information of the nature that some people

call traffic data -- let me back up for a

minute.

10 Are you familiar with tbe concept

of traffic data when it comes to websites?

12 Sure, I'e reviewed traffic data,

13 yes.

What do you understand the term

15 "traffic data" to mean?

16 Well, to indicate bow many people

17

18

19

come to a particular site, where they go

afterwards, how long they stay, the things

they click on.

20 Right, and not only as to the home

21

22

page of tbe portal, but the individual

components of the portal as well, right?
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Sure. There are companies that

commission those kinds of studies for their

home pages.

Q Now, before you gave your

testimony in this proceeding, did you look at

any traffic data whatsoever about AOL, Yahoo

or Microsoft?

No, none of those three. I didn'

have that information available to me.

10 Q Did you study at all or review any

12

13

data about what portion of the AOL subscriber

universe or visitor universe to its portal

actually engage AOL radio?

16

Q

Q

What number, in fact, do that'?

Yeah.

The percentage'

Either in absolute terms or a

18 percentage.

19 I don't know the percentage or the

20

21

22

absolute terms, but they do score very highly

as regards those stations that are used by

people who use webcasts.
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Q But that's only an analysis of

within the context of webcasting, what portion

of the audience does AOL have.

Right. That's right.
Correct?

That's correct.

Let's focus on within the context

of AOL.

10

Okay.

What portion of the traffic to AOL

12

13

actually uses the radio product that is the

subject of this proceeding? You have no

information about that, right?

I don't have their proprietary

information, no.

16 And you didn't ask for any

18

information in discovery about that before you

gave your testimony, correct?

19 I didn' ask.

20

21

22

MR. HANDZO: I object. I mean, I

don't think Mr. Griffin has the ability to ask

for discovery, and besides that, when we asked
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for permission to let Mr. Griffin see

restricted testimony under the protective

order, that permission was denied.

MR. STHINTHAL: Do you want to

show us what specific request there was on

that?

MR. HANDZO: Yeah, we asked to let
Mr. Griffin. sign the protective order, and we

were told no. Somebody objected to that.

10 BY MR. STEINTHAL:

Nell, I gather, Mr. Griffin, you

13

14

15

16

did your testimony and put in your testimony

before there was any discovery in this case in

any event, correct?

You put in your written testimony

in October before any of the discovery

17 occurred.

18 I have no idea what happened with

19

20

21

discovery in this case. I only know the

request that was made of me and beyond that I

do not know.

22 Well, I do know from what you just
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said that you gave your testimony today

without the benefit of any information about

bow AOL users use the AOL portal, correct?

No, I would not say that that is

true.

Q Then what were you relying?

For example, my clients with whom

10

I have worked have relationships with AOL, and

I know it is very important to AOL that they

have their content, and they pay handsomely

for the right to use it.
12

13

Q What content are you referring to?

An example would be one of my

clients, Viacom, Infinity Broadcasting, now

15 CBS Radio. They had a significant

16

17

18

relationship with AOL, and the relationship

was one of AOL buying the right to use their

content at AOL, and I know it was important to

19 AOL.

20 And what content are you referring

21 to?

22 Music content from those stations.

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared
with a third party without the express

permission of Meal R. Gross Co. II-231

They wanted to rebroadcast music and to use

tbe music that was coming from those stations,

and to use it on AOL Music.

Q Well, what stations are you

referring to?

I'm referring to many simulcasts,

for example, that AOL wanted the right to use.

It was important to them. They paid

10

12

handsomely for tbe right to do so. So I

wouldn't say I have no information. I don'

have the information you asked about, but I

know it's important to them.

13 Q Okay. Other than this anecdotal

15

information that AOL paid Viacom for content,

do you have any other information?

16 Ken, I would not say it was

17

18

19

20

21

22

anecdotal information. I mean, again, this is

a client. It's not something I came across in

a magazine. This is the subject of an ongoing

relationship between a major provider of music

related material and AOL, and it was very

important to AOL to have it. And I'm very--
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I'm familiar with that directly.

Q And there's no question that the

10

12

people on this side of the table are willing

to pay for content, and that's one of the

things these gentlemen will decide, is how

much we have to pay for AOL Radio to use DMCA

compliant sound recordings made available from

Sound Exchange.

I want to go back to my initial
question, which related to whether you had any

information about how AOL users use the

various components of the AOL portal.

13

14

Mo, I don't have that data.

Okay. Did you review any data or

15

17

any information as to what are the factors

that actually drive consumers to the AOL

portal?

18 Mo, I didn't review any specific

19 information about that. I don't have that

20 information.

21 Q Same question as to Yahoo and

22 Microsoft.
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Again, don't have that
information.

Q Did you review any data or

information as to -- strike that.

Did you review any data or

information as to what factors keep visitors
to those portals at the portal, as

distinguished from going elsewhere on the web?

Did you say any information or

10 stud3es?

Q Did you review any data or

12 information or studies?

13 No data, but I have a great deal

16

17

18

19

20

21

of information. I mean, having worked in the

music industry for a long period of time and

been courted by any of a number of digital
media companies to find out how and in what

quantity and quality of music they could bring

to their portal or to their technology effort,

I know it's valuable to those companies and

others.

22 Q You say you know it's valuable.
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What's valuable?

To have access to that

information, to have access to music and

information about the artists, pictures,

sounds. It's very important.

Q Well, what is it that you were

just relying on when you gave that answer?

What information?

My experience. I mean, I worked

10

12

13

in the industry for quite a while, and I'e
had any of a number of clients and those who

were not clients and been the subject of lots

of discussions I'e been at. I mean, it's not

like I have no information about this. This

15 is, in fact, what I do.

16 All right. Well, putting aside

17

18

19

20

21

22

general information of that nature, did you

have any data before you gave your testimony

today as to are there AOL, Yahoo or Microsoft,

as to what factors were contributing to either

why consumers went to the AOL portal, what

components of the AOL portal they went to,
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whether it be search or news or music, and

what kept them there?

No data.

Q Now, it's true, is it not, that

there's a lot more music on AOL than AOL

Radio?

Yes.

So just to be clear, AOL Radio is

a part of the music offering of AOL, correct?

10

Q

That's right. Xt's a subset.

Al 1 right . So for example, AOL

streams music videos, right?

Q

They do. That's right.
And music videos aren't covered by

this proceeding. That's your understanding,

isn t it?
17

18

19

Q

That's right.

And AOL music provides downloads.

I believe they do, yes.

20 Q Promotional downloads, for

21

22

example, from labels that various campaigns

when albums are released?
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Q

Sure.

And AOL has had over a certain

period of time the ability to purchase an on

demand streaming conditional download

subscription, correct?

Q

Sure, yes.

So all of those aspects of music

that are available at AOL or have been

10

available at AOL don't concern what concerns

this Board, meaning AOL Radio's performance

rates, correct?

12 Nell, I'm not -- I wouldn' say

13

14

they don't concern. I think they provide a

context in which in which things occur.

15 Q But when you were talking about

16

17

18

music on AOL, you were talking about music

generally. You weren't limiting yourself to

AOL Radio in terms of its DMCA compliant

19 stations, correct?

20 Partly I am. Partly I'm being

21 very specific about that, yes. I know

22 personally for a fact that AOL wants those
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10

compliance streams. I know that because of

doing work for a client, Viacom, and there'

a relationship between AOL and Viacom to

acquire that content to use in that fashion,

not downloads, not videos. They want that

programming. They want some of the simulcast

programming because it's important to them,

and they pay handsomely for the right to do

that, quite side from all of these other

things.

Putting aside that bit of

12

13

information that relates to why AOL may wish

to buy access to certain channels delivered by

14 Viacom

15

16 Q

Right.

Did you when you gave your

18

19

20

21

22

testimony this morning and you talked about

the value of music to portals like AOL, you

weren't differentiating between the AOL Radio

component of AOL's music offerings and the

other components of AOL Music's offerings,

were you?
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Yeah, I am. I'm saying quite

specifically it's very valuable to have these

compliance streams, and, yes, these other

things have value, too, because music does

draw a crowd in many formats.

Q Well, let's talk about that. You

10

said quite specifically, quote, "Music is one

of the things that draws people," and music is

one of the things and you said that, quote,

"keeps people at the AOL portal." Do you

remember testifying to that effect'

12

Q

Sure. I believe that.

I know you believe it. I don'

suggest that you don't believe it.

Q

Okay.

My question is upon what did you

17

19

20

21

base that statement if you didn't have any of

the data as to visitors to AOL or visitors to

Yahoo or visitors to MSN and what they do when

they go to those portals? On what did you

base that statement?

22 MR. HANDZO: If I can, Dave Handzo
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on behalf of Sound Exchange.

I just want to impose a standing

objection, if I may, to questions about what

AOL data Mr. Griffin may or may not have

reviewed because I'e now had it confirmed

10

17

18

19

20

21

22

that it was, in fact, DiMA which denied Mr.

Griffin access to documents that AOL produced

under the protective order. So of course did

didn't have data because they wouldn't let him

have it.
I don', think it ' fair to cross

examine him about an absence of data that they

would not let him have under discovery.

CHIEF JUDGE SLEDGE: Well, now, I

don't understand the distinction between

fairness of providing discovery versus

fairness of asking a question.

MR. HAMDZO: Well, the thing that

is being asked about whether he had data when

he gave his testimony.

CHIEF JUDGE SLEDGE: Right.

MR. HANDZO: The reason he doesn'
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have the data is because he was refused access

to it by Mr. Steinthal's clients.
CH1EF JUDGE SLEDGE: And why does

that make the question objectionable?

MR. HANDZO: I suppose he can ask

the question, but it seems a little unfair to

take him to task for not looking at data that

they themselves wouldn't let him have.

MR. STEINTHAL: With all dues

10 response, Your Honor -- okay.

CHIEF JUDGE SLEDGE: Go ahead.

MR. STEIMTHAL: Before the

17

18

19

20

21

22

objection, I think what I basically was asking

Mr. Griffin is when you gave the testimony

that music is one of the things that draws

people and keeps people at those portals, at

AOL's portal and Yahoo's portal and

Microsoft's portal. What did you base that

testimony on, given the fact that you

testified that you did not review any data

about what AOL's, Yahoo's and Microsoft's

visitors do when they come to their portals?
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THE WITNESS: What they and others

tell me. I mean they specifically have told

me that. I meet with, say, Will Poole from

Microsoft, and he would say, "We have to have

music. We need these streams. This is what

10

12

13

attracts people."

I meet with, say, Scott Spelbring

from AOL and he'l tell me the same thing.

This bas been going on for many years. It'
something I have as part of my expertise and

general knowledge without evaluating exit

poles or what percentage of people came for

this reason or another. I don't have access

14

15

16

17

18

19

20

21

22

to that data.

But I know very well, having

worked both at a sound recording company and

a music publishing company, that these places

need access to music in order that they can

draw and retain a crowd, and specifically,

they like to have access to these compliance

streams because it's one of those elements.

It's not the only reason people
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come or stay. It's simply one of the reasons,

and it's important to them, and they've made

that clear to me, and that's wby I testified
to that bere today.

BY MR. STEINTHAL:

And you'e going to sit here under

oath, and you'e going to say that they told

you specifically they were talking about DMCA

10

compliant radio as opposed to music as a

general matter?

12

Yes. We'e talking about streams,

We'e not -- whether they are

13

14

16

17

specifically used the word "DMCA compliant,"

it was clear that having an offering similar

to what we'l call a radio is important to

drawing tbe crowd from radio that they want to

bring from their portals.

18 Q And I'd like you to be as specific

19

20

as you can be about the conversations you just

testified about.

21 I can't be very specific. I can

22 only tell you that over decades I'e had these
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conversations. It has been made clear to me.

Q And you didn't seek to do any kind

of study or analysis other than relying on

that general experience when you gave your

testimony about music's importance in drawing

people to portals and in keeping people at

portals, correct?

I regularly seek that information.

10

If it was available to me, I would want to

have it, but it hasn't been available to me.

So I don't have that.

12 Q You also said, for example, that

13

14

personals are I think you said quite

lucrative.

15

16

17

Q

Lucrative, yes. I'e been

What did you base that on?

On discussions with friends who

18

19

worked at personals companies who told me it
was quite lucrative to do so.

20 Q Similar to conversations you

21 mentioned before.

22 Different people, people who work
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with, say, personals outfits and those who

have helped program them and build those

companies have told me it' a profitable

offering. I have recently read more materials

about this that have indicated that there's a

great deal of profit in it, and so I say so.

Now, you either testified

10

12

specifically or you suggested that portals

like Yahoo, AOL and Microsoft benefit by

people that come to the site for music and

then stay to use other aspects of the portal

offerings, right?

13

14 Again, you made that statement

15

16

without looking at any data, any traffic data

specifically, right?

17

18 Q

I didn't look at any data.

Did you consider or review any

19

20

data about how many people come to a portal

like AOL, Yahoo or Microsoft first to use non-

21

22

music features like search, personals, or

sports and only then move over to music?
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I think I said I have no data. So

if this question is about data, I don't have

the data to which you refer.

You wouldn' dispute the

proposition that there are people

Oh, no, I don't dispute the

proposition that you'e advancing, that people

come for non-musical reasons. Of course they

do.

10 Q And wouldn't you agree then that

12

there's likely to be spill-over in the reverse

of what you postulated this morning?

13 To be sure.

And I gather you didn't try to

15

16

17

18

19

20

quantify which spill-over, meaning people who

come initially to music and then use portals

for something else versus people that come to

tbe non-music parts of the portals and then go

visit music; you didn't try to quantify which

spill-over factor was bigger, right?

21 I don' have the data. I can'

22 quantify.
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Q Do you have any idea?

Do I have an idea?

Q Yeah.

I know that the music is very

important to them to have, but I believe

people come for other reasons and they stay

for various reasons, but that music is a key

reason.

Q Now, you repeatedly talked about

portals as if they were shopping centers. Do

you remember that?

I don't think I repeatedly said

it. I may have. It was one of the references

I made. I also compared them to airports. So

I'm just trying to communicate the general

sense that they'e a jumping off point.

17 Q Now, let's take your shopping

18

19

20

21

22

center analogy and have some fun with i'kay?Let's assume we'e at a shopping center

that's got Sam Goody or Tower records't'
got a record retailer. Okay? And it has got

as well, like one of the shopping centers in
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Tyson's Corner or something like that, it'
got a drug store, a department store, an ice

cream shop, you know, just a general array of

stores that you would find. at a normal

shopping center. Are you generally familiar

with that set-up?

Sure.

Q Okay. Now, is it a fair

10

12

assumption that most people that go to that

broad a shopping center likely are going not

initially to visit the record store, but to do

some shopping at one of the other places?

13

14 Q

That's one possible scenario.

You wouldn't suggest that in one

15

16

18

of those general shopping centers, the

majority of the people that go to the shopping

center are going with an intent to buy music,

are you?

19 No. There's often a stage in the

20

21

22

middle of the shopping center where they

invite music groups to perform such that

people will come and then do some shopping.
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So it's not just a record store they'd be

going to if they wanted to hear music at a

mall. It might be a community gathering place

where they came to hear music.

Q Let's get a baseline here.

mean, is it your testimony that in one of

those general shopping mails most of the

people are being attracted by music?

I didn't use the word "most."

10

12

13

15

That's your word. I simply said some people

come for that, and I presume that's why they

do it and why the mall probably has a license

to play music inside of the mall, because

music helps draw crowds and crowds are good

for mails .

16 Q Are you suggesting that the

17

18

background music at the Gap is what draws

people to the Gap?

19 No, that wouldn't be the only

20

21

22

thing, but it might cause them to stay longer.

It might cause them to come in if they heard

it from outside. Certainly I know there'

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not be copied or shared.
with a third party without the express

permission of Heal R. Gross Co. ZZ-249

some revenue producing component because I'd

be surprised if they did it simply for

charitable reasons.

Q But you don't really suggest to

this Board that people go into department

stores with the desire to listen to the

background music in the department stores.

10

Q

No, I didn't say that.

Okay.

I'm saying it might cause them to

12

13

15

16

17

18

stay longer or to come in if they hear

something and they are walking by, and it may

be an incidental factor, but it's a useful

thing or they would not do it.
Q Absolutely. People wouldn't play

music in stores if they didn't feel there was

some benefit to doing so. I think we can all
agree on that.

19

20 Q

Right.

But let's analyze this a little
21 bit more and how it relates to some of the

22 propositions you were suggesting this morning
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10

with respect to the revenue that a portal

receives. Now, let's assume I was motivated

to go buy a CD at Sam Goody. That's the

reason I went to the shopping center. I buy

my CD and while I'm there, I say, you know, I

think I'l go next door to the department

store and buy that coat that I'e been, you

know, thinking about getting.

Now, in that situation, clearly I

was drawn to the shopping center by my desire

to buy music, but I ultimately did more than

that and I bought the coat, rightP

It's your hypothetical. So I'l

17

18

19

20

21

22

buy it. It's a hypothetical.

Q And notwithstanding that, there'

a spill-over factor there that but for my

desire to go buy the album, I wouldn't have

gone next door and bought the coat.

You would agree with me, would you

not, that the record store doesn't get a piece

of the action with respect to the revenue that

I paid to the department store for the coat,
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right?

I don't know their arrangements,

but I doubt it.
Q And it cuts both ways, right, so

10

that if people who went shopping for a coat or

whatever other reason stop off in Sam Goody

and get the spill-over the other way or

wouldn't have gone to the record store but for

the fact that I was in the mall, agai~,

there's no sharing of the revenue associated.

There no associating of revenue

12

13

14

15

16

18

associated with retail outlets. I mean, there

is some pooling of revenue that attains to the

center. It helps them put on those musical

shows in the middle and bring Santa Claus at

Christmas and any of a number of things that

bring people in to draw a crowd, again,

because a crowd is good for business.

19 Q We'e not talking about Santa

20

21

22

Claus in the middle. We'e talking about I

went to one store to buy one thing and I went

to buy another thing.
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Yes, but, Ken, you want to ignore

10

that there's a stage in tbe middle on which

artists perform because it doesn't fit with

your hypothetical, but it's clearly part of

reality, and so your bypotbeticals are devoid

of reality.
There's a stage. They license so

that they can play music. The only reason to

bear music at a mall is not to go buy a CD

from a record store. It's also that you might

want 'to bear youx'hild pex'form3.ng 3.n 'the

choir or a band that you haven't heard before

perform at the mall. They do offer a stage

for those who need a stage, and a place to

listen fox'hose who wish to listen.
Are you suggesting that all mails

17 have common areas in which bands play?

18 I don't think I said all mails,

19

20

21

22

Ken, but I know that some do, and you gave

tbe example of Tyson's Corner, and it's one

where I know they do. So I think that that'

fair to point out.
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Q All right. Well, we'l do it both

10

17

ways. Let's assume that it's just a regular

old mall and you don't have tbe in common

space, and I'l come back. I will humor you

and ask you some ctuestions about tbe common

space situation in a minute, but in the

situation where it's a bunch of stores side by

side, you have to take your car and you park

and you go in one to the next, and I went

there to buy my music and while I was there,

said, "You know, 1 'l walk next door and buy

that coat," you'e not going to disagree with

the propose.tion that what I pay for tbe coat,

even though it spills over for my having been

at the mall to buy the record, the store that

receives my money for the coat doesn't give

any of that money to Sam Goody, right'?

18 I don't think they do, but, again,

19 I don't know. That' not my area of

20

21

22

expertise. But I know part of retail sales

are aggregated by the mall. You pay upstream

based on the amount of business that you do
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and that it attains to the benefit of all the

stores, and that the mix of stores is

important to the mall. These things I know.

Q All right. But you'e with me so

far. You don't think they'e sharing that

amount of money that I paid for my coat.

No, there's an element of revenue

sharing for that coat. Part of that coat is

passed upstream to the mall.

10 CHIEF JUDGE SLEDGE:

17

18

19

Steinthal, while we think about real estate

law and the standard lease obligations that

mails impose on their tenants and the minimum

sales requirements and all of that

interrelationship of sales, we'l take another

recess for five minutes.

(Whereupon, the foregoing matter

went off the record at 3:16 p.m.

and went back on the record at

20 3:25 p.m.)

21 CHIEF JUDGE SLEDGE: We will come

22 back to order.

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 200054701 www.nealrgross.corn



This document may not be copied or shared
with a third party without. the express

permission of Heal R. Gross Co. IZ-255

Mr. Steinthal.

MR. STEINTHAL: Thank you, Your

Honor.

BY MR. STEIMTHAL:

Q Mr. Griffin, we were talking about

shopping centers and we'l continue on with

that.
Indeed, we were.

And just to see if we can have an

10

12

17

18

19

agreement and then move on to the next line of

ctuestions in this, putting aside that issue of

the music that might be in a mall where there

is a common area, in the old fashioned mall

where we have a parking lot and people just go

and they go from store to store to store that

is adjacent to each other, it's correct, is it
not, that you'e not aware of any kind of

financial revenue sharing that occurs between

the store that's the second in line after I

20

21

22

went in to buy my CD or vice versa merely

because I decided while I was present to go

buy something else in a different store?
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Isn't that fair?
That's fair for you to say that I

am not aware of that.

Q Now, let's take some other

examples like that of intellectual property.

You'e familiar with television, based on your

testimony, correct?

Sure.

Q If I'm a profit participant in the

10

12

television show "Lost," one of the most

popular shows on television, are you familiar

with that show?

13 I'e heard about it. I haven'

14 ever seen it.
15 Q Okay. You know, it's common, is

16

17

18

it not, for a television network to take a new

show and put it right behind one of the top

rated shows.

19 Use the crowd to draw a crowd to

20 your new properties.

21 Q That's right, and let me ask you

22 this question. Let's suppose I'm a profit
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participant in that number one rated show

that's being used to draw audience to that new

show that nobody has ever heard of.

Q

Right.

I don't share in the revenues that

are derived from that following show, do I?

I only have a profit participant in the show

and the revenues generated from nLost

correct?

10 You know, I'm not exactly sure

17

18

19

20

21

22

about that, and I have to say because I know

Brad Gray had quite a dispute, and Gary

Shandling about the degree to which they made

other shows popular and getting some share of

that, and I don't know how that settled out,

but there's often some things that go on with

that as regards deals and relationships and so

forth, and there may be various commitments.

I know there's a lot of fenagling

about it and many people who feel a sense of

entitlement, but whether it's a legal sense of

entitlement or just a pass-along, I don'
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know.

Q Okay, and you'e also a bit of an

international music person, too, are you not?

I travel a lot.

Q And you'e a music publisher,

correct?

10

Q

Not anymore, but I was.

But you have been.

I was, yeah.

Familiar with countries in which

the mechanical royalty is basically a

12 percentage of

13

14 Q

Absolutely right.

Let me finish the question for the

15 benefit of the Board.

16

17

(Laughter.)

BY MR. STEINTHAL:

18 Q Are you familiar with countries in

19

20

21

which the mechanical royalty, meaning the

royalty paid to the publisher upon the sale of

the CD, is based on a percentage of the sales?

22 That's right. The minute you said

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



This document may not he copied or shared
with a third party without the express

permission of Neal R. Gross Co. II-259

the word "percentage" retail, I knew what you

meant.

Q We know each other too well.

When I -- strike that.

In that situation

(Laughter.)

THE WITNESS: I know you want to

get to know me better. I know why you struck

10 BY MR. STEINTHAL:

In that situation, again, I'm now

12 buying the record in Best Buy or Tesco in the

13 U.K., which is now a big

14 I know Tesco.

15 Q department store that sells
16 records.

17

18 Q

One of the biggest.

I went in to buy the record.

19

20

21

22

While I'm there I go buy a refrigerator. Your

royalty is based on what's paid for the

record. It's not based on the gross revenues

of the retailer, right?
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Q

Right
Let's go back to the music in the

mall again. I think we both agree that music

enhances the experience in shopping in the

mall or else the stores wouldn't have

background music, right?

Q

I think that's right.

Now, the way that works basically,

10

12

13

for the benefit of the Board, is you have

these companies like DMX or Muzak that

actually provide the music generally to the

store pursuant to an agreement between the

music supplier and the store, correct?

14 You know, I don't know that. I

15

16

18

19

20

21

don't know their relative market shares, and

I know that there are some that just play

music that they get off of a disc or off of,

you know, some other medium. So, yeah, I do

know there are services that you describe, but

I don't know that it could be said that that'

how the average place in the mall does it.
22 Q Well, but in that situation, the
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supplier of the music doesn't get a percentage

of the sales that the store makes, does it?

I think they think they do.

10

think they price for value and not cost. I

think they believe that if it enhances the

shopping experience that they'e entitled to

some of the value they create. When I talk to

the people who run services like that, they'e
said they believe their service is valuable

for increasing sales and that they hope that

they price accordingly.

12 Q They don't get a percentage of the

13 gross, do they?

I don't know of an arrangement

15

16

17

like that, but I think that they price

believing that their cost has some

relationship to the value that they provide.

18 Q I understand that entirely.

19

20

21

22

think most people try to cost based on value.

My question to you is: is the music supplier

in that instance paid more or less based on

the gross revenues of the retail store?
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I don't know if that's in the

contract, but I believe that if they believe

that it raises the gross, that they price

their music accordingly.

Q Do you think that they take less

money if retail store is down a given year?

I think that if it's from a

10

business that produces less revenue, they may

scale their rates accordingly. I believe that

the value is how they want to price their

music.

12 Q The value.

13 Yes.

14

15

The value of the music, right?

Yes, the value of it to the place

16 that they are selling it to.

17 Q And just to be very clear, you

18

19

20

21

have no basis as you sit in that chair today

to say that they get paid in direct proportion

or relationship to the amount of retail sales

that the store earns, correct?

22 I'm not talking about the nature
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10

of their contract because I don't know the

nature of the contract that I have, but I'e
had conversations with these people about how

they price the music that they put to

retailers, and they think deeply about how

they can relate the price to the increased

value of the music, and specifically to sales.

In fact, I'e talked to some who

have said, "I'd like to be able to tie in my

systems to the cash register so that I could

learn what music increases sales and show that

12

13

it does."

Q

I

Do you have any data that shows a

14

15

correlation between background music use and

retail sales prices?

I don't have that data, but it
17

18

19

20

21

22

would be interesting to acquire, and. so I

enjoyed those conversations. I think it's a

fruitful for exploration, and I have no doubt

that they, in setting their prices, think

about how much they benefit that business and

how much that benefit business -- that
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business benef its from the music they provide.

Q But you'd agree with me that there

have been some retail chains that have gone

bankrupt while other retail chains have done

extremely well, while both use background

music?

Q

Sure. Yeah, that's true.

And when tbe record companies, tbe

10

12

members of Sound Exchange who are record

companies, sell their sound recording rights

to companies like Muzak and DMX, are you

familiar generally with that relationship?

13 Just in a general way, yes. I'm

not privy to the negotiations.

15 Q But they don't get a percentage of

16 the retail store's gross, do they?

I don't know. I know that

18 contract. I haven't bad even. any

19 conversations about it.
20 Q Have you done any analysis of tbe

21

22

appropriate definition of revenue for a sound

recording license that this Board may
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ultimately render associated with a DMCA

compliant radio service that's offered on a

portal like AOL or Microsoft or Yahoo?

I have not. I haven't done that

kind of analysis. it's not my expertise.

Q Let's go to the videotape, except

it's not really a videotape.

There's a water bottle in the way.

There you go. Now I can see better.

10 MR. STEINTHAL: Can you take us to

the Rhapsody demo that he did?

12

13 Q

BY MR. STEINTHAL:

Okay. I'm going to ask you some

questions about different parts of the demo

15

16

that you testified about.

Rhapsody, correct?

Now, this is

17 Yes.

18

19

Q And that's a subscription service?

It is.
20 Q And you'e a subscriber?

21 Yes.

22 Q So you get on demand streams and
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conditional downloads as they'e called?

Yes.

Q Could you tell the Board what a

conditional download is?

Well, I think I explained it

10

earlier. It's kind of like a candy bar in the

sense that there's a wrapper, and then there'

the candy in the middle, the music being the

candy in the middle. The wrapper has some

conditions on access the music that's inside,

and so that's what I would think of as a

12

13

15

conditional download, one that was wrapped in

a wrapper of conditionality that sets certain

rules on its usage and its transfer and so

forth.

16 And there are several services out

17

18

19

20

21

22

there that sell monthly subscriptions where

you get either on demand streaming, which

gives you the ability to get the specific

tracks you want when you want it, as well as

the ability to get what's called conditional

downloads, meaning the download comes to your
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computer wrapped in, as you say, some sort of

DRM, or digital rights management system, such

that, for example, if you stop paying, if you

stop paying your monthly subscription, you

can't access it anymore, right?

Right. I'm familiar with the

difference.

Q Right. Now, when you did your

10

demo and you clicked on the songs that you

clicked on, you did that from tbe on demand

component of Rhapsody, correct?

12

13 Q

That's right.

And, indeed, when you did your

14

15

demo of Replay, you copied a song from

Rhapsody, didn't you?

16

17 Q

Yes, yes.

So you didn't set it on some other

18 service to capture a specific song.

19 Right. I didn't do that.

20 Q We'l come back to that in a

21

22

minute. So when you did your demo of tbe

replay service, you knew you could get the
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song you wanted because you took it from an on

demand streaming service like Rhapsody.

Yeah, I wanted to do a good

demonstration here and not get a song I didn'

fancy getting a copy of the song.

Q Well, but the fact is that if you

wanted to get the song that you copied -- I

forget whether it was the David Gray or the

Counting Crows song

10

Q

A David Gray.

Okay. You could not have used

12

13

Replay to immediately get that David Gray song

and copy it, could you?

14 That's right Unless it was

15

16

playing at the particular service, it would

have to await its play.

17 Q And we'e going to come back to

18 that a little bit later -- well, let's follow

19 it up now.

20

21

22

Isn't it true that Replay allows

you to capture streams on a given service that

you ask it to capture streams on, number one,
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and it gives you the ability to say perhaps,

"I'd like you to capture songs by Van

Morrison,n or somebody like that, right?

Yes.

Q It doesn't allow you to capture a

specific tract, does it?
Well, I mean, it might and it

might not. It would depend on if it came up

in the sweep of David Gray.

10

12

Q

Q

Exactly.

That's right.

So it doesn't allow you to go in

13

14

15

and capture the song you want to capture. It
allows you to capture what plays on a given

channel between one time and another, correct?

16 It does do what you just

17 described.

18 Q And it allows you -- maybe I'm

19

20

wrong here. I don't even -- does it allow you

to actually designate an artist?
21 Yes.

22 Q Within that time period on a
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channel?

Yes, but again

But it doesn't allow you

or you just let it run and it
will just simply fill up your bard drive with

MP3s, which you can then sort through because

it does tag the name of tbe artist, the song

name, and the album name.

Q Let's not argue about it. The

10 fact is you can't go in and get tbe song you

want at tbe time you want it.
12 Correct. You have to wait its

play.

14 Q And you have to hope that tbe song

15

16

you want will actually run on the station that

you set it to copy, right?

Yes.

18 Q Okay. So when you gave a demo of

19

20

21

Replay as if you could instantaneously get the

David Gray song that you wanted to get, that's

not how Replay really works, is it?
22 It's one of the ways that it
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works.

You use it to copy from an on

demand streaming service.

Q

Yes, that's right.

And that on demand streaming

service is not subject to this Board ruling,

is it?
I don't think so, but it's in the

10

context of all of these things. I was asked

to show different things all at the same time

so that we could

12 Q So you'e asked to show -- you

15

were asked to show how Replay works in the

context of a service that doesn't qualify for

the compulsory license.

16 That's bow I showed it working, in

18

19

20

addition to my written testimony, which

includes these explanations of bow it works on

those services; that it automatically tags

them and it saves them and so forth.

21 Q Right, but just so that it'
22 absolutely crystal clear, you can use that
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service to copy from a given station that you

ask it to copy during a given time period,

including works by a designated artist that

you put in, but it only captures what is then

within that search criteria, and it does not

search by song title, correct'?

I don't think it does, but the one

10

part because you wanted to be absolutely clear

is that it doesn't do just one channel. It
can do multiple channels. So it could be set

to record from six different channels at the

12 same time. So it would+' be just one.

13 And, by the way, on the Rhapsody

14

15

page, my play lists, that's a feature that

relates to the on demand service, correct?

16

17 Q

Yes, that's right.

Okay. And when you talk about

18

19

20

features like the add to play list of burn to

the CD, the transfer to another device, those

are all features of the Rhapsody service.

21

22 Q

That's right.
But not features of a service that
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complies with the limitations of the

compulsory license.

Q

That's right.

And, by the way, when you were

doing this both with the AOL service and the

Rhapsody service, you typed in the name of an

artist
Yes.

Q that you wanted to take a look

10 for'.

12 Q

Right.

And a couple of times the name

13 just popped up even before you finished

typing.

15

16

Right.

That suggested to me that you had

17 previously inputted that name.

18 Yeah, or someone did at that

19

20

computer, but I just wanted. to make sure it
worked.

21 Q Right. So you actually primed the

22 pump a little bit so that this came out as
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clean as possible.

I wouldn't say "primed the pump."

10

I just wanted to make sure the system worked

before I set the video to record. I ran

through a little demonstration in my mind, and

I made sure that it all worked, and then I got

the software that would cause it to do this.
So to be sure, I did, but if you'e saying

that 1, for example, set it up so that it
worked in a particular way, I did not.

Q I'm not suggesting you manipulated

16

17

18

19

20

21

it in any way. All I'm suggesting is that--
I 11 do it this way.

Isn't it true that if I previously

go in on my computer in various kinds of

search engines and I have already put in the

name of a site or the name of a song, that

and then I go back later to do that, it
actually gets me there quicker because it
recognizes along the way as I put in the

letters that I'e been there before?

22 Yeah, but that's not what happened
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here because while it came up there, I

nonetheless typed the whole words Green Day

and then hit return. I didn't go down to the

saved part. I typed the whole word in that it
had previously saved it. You know, it was in

there because I previously tested it to be

sure that it worked.

Q Okay. Let's go to the SHOUTcast

10

12

demo. While we'e waiting for it to -- is it
coming up? Ne don't have the same luck. It
doesn't come up as ctuickly.

You testified about SHOUTcast.

13 Just to be clear about it and remind the

14

15

Board, SHOUTcast is an aggregation of

individual webcasters, right?

16 Right. I mean some of they may

not be individuals. I mean some SHOUTcast

18 streamers are, for example, simulcasters, too.

19 Broadcast radio stations?

20 Yeah, it can be. In other words,

21 they can use

22 Q It can be.
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too

but you'd agree with me that, you

know, the vast majority

The majority of them are

individuals, yes.

Q Right, and you'e familiar with

the terms of tbe user agreement between those

users and AOL?

No, I personally haven't read it.
10

12

13

14

15

16

18

19

20

21

22

MR. STEINTHAL: Now, if we can get

to the list of channels that Mr. Griffin was

talking about, I don't know if we can pull up

tbe same one.

(Counsel conferred.)

THE WITNESS: Well, you'l get the

same one. This is a recording of what I did,

not your interaction with the computer.

MR. STEINTHAL: Ah-ha.

(Laughter.)

THE WITNESS: See bow I typed it
all in?

MR. STEINTHAL: Okay.
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Q

BY MR. STEINTHAL:

First of all, while we'e got the

bit rates up there

Yes.

Q I'e got a document that

actually has — — from a team. corn. I won' mark

it as an exhibit if you'e going to agree

with the propositions, but

From where is it?
10 Team.corn.

What is that?

Well, it says it is an innovative

new media company that publishes how to books,

web content and related products.

MR. HANDZO: I ' sorry, Your

Honor. David Handzo on behalf of South

17

18

20

21

Exchange.

I don't mind whether it gets put

into evidence or not, but I'd certainly like

to see what the witness is being examined

about.

MR. STEINTHAL: Sure ~ It's just a
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couple of question about bit rates.

MR. HANDZO: I'm sorry, Ken. What

page?

MR. STHINTHAL: It's on page 3.

BY MR. STHINTHAL:

But just to be precise about what

CD quality is and what it isn', I think you

testified earlier that 128 kilobytes per

second was near CD quality, correct?

10 Although you asked to be precise,

12

13

14

15

16

18

and I just want to point out there are a lot

of vagaries here. It's not a science. What

sounds like CD quality to you may be different

than what sounds like CD quality to someone

else, and each would also bear a relation to

the quality of the source material as well.

So it's not precision that we'e going to

achieve in this exercise.

19 Right. So that even if somebody

20

21

22

is streaming at 128 kilobytes per second, if
the underlying source material is the survey,

it's not going to sound like a CD, right?
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Q

Right. That's right.
And technically have you heard

that -- I think, did you say it was 320

kilobytes per second?

I think 320 is what we' think of

as a pure taking the digits off of a disc.

Q And what about FM quality'? Is

that generally around 64 kilobits per second?

I'd say lower. I mean, my own

10 ears tell me it's 32 to 56, in that range.

Q Would, be FM?

Roughly, yes, depending, again, on

the quality of the FM and the terrestrial
circumstances under its transmission and. the

quality of the listening equipment and so

forth. All of those are big factors.

17 Q And how do you compare to your ear

18

19

the difference between 64 kilobits per second

and 128 kilobits per second?

20 It depends on the codec that'

21 being used, codec being
22 compression?decompression algorithms that are
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used. If you'e referring to, say, MP3 Pro,

Fraunhofer's enhancement of the initial MP3

format, I think 64K can be quite good, but

then, again, if you'e using a simpler codec

or one that is less advanced, then it might

not be as good.

Q Okay, and the stations that are at

24, is that basically AM quality?

Yeah. I mean, I'd say it could be

10 AM quality, yes. That would be fair,

12

13

depending, again, on the source material and

how it came across in your reproduction

equipment and so forth.

All right. Now, let's talk about

15

16

17

18

19

the SHOUTcast demo and how you decided you

wanted to see what SHOUTcast songs you could

get and what Green Day songs you could get.

Just to be clear, when you did

that, you were put midstream

20

21 Q

Right.

or given the opportunity to go

22 midstream into these channels, right?
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Q

Right.

It wasn't telling you, "hey, if
you log on now on this station, you know,

within a certain period of time you'l be able

to hear this Green Day song or that Green Day

song " right?

Q

That's right. You'e right.
So that if you were really bent on

10

copying a Green Day song from start to finish,

this wouldn't help you would, would it?
Oh, sure, it would. I'd leave

12

13

15

16

17

18

this running on that station because it'
ctuite clear they'e saying this is the kind of

music that we play, and so we could expect

that it would repeat itself over time. So it
would give me an indication that this was

someone who shared my interest in Green Day

and that they would likely play that song

19 again.

20 Q Well, you couldn't copy it as you

21 were sitting there, right?

22 Mo, not as I was sitting there,
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no, because if we came in midstream, we would

miss the beginning.

Q Right. Okay. But as you suggest,

assuming people actually use this device

and we'l come back to that a little bit later

10

12

13

14

-- if I wanted to get that Green Day song, I'd
have to, number one, first go here and see

where it's playing; then set up my stream

capture device so that you hopefully capture

that song later; and when I was all said and

done, I'd be getting a copy that's at the

kilobit speed that's up there on that chart

without knowing what the underlying audio

content quality was in the first place, right?

15 Unless from previous experience

you had adjudged that this person was good at

17

18

19

20 Q

(Counsel conferred.)

BY NR. STEINTHAL:

I just want to clarify something.

21

22

You mentioned before that you typed in the

whole name.
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Yes, I thi~k I did here.

If you type in -- just type in a

few letters.
PARTICIPANT: Well, I'm not typing

in what he typed in, which was the letter G.

10

12

13

14

15

16

MR. STEINTHAL: Okay.

MR. STEINTHAL: So if you wanted

to type in GRE?

PARTICIPANT: Well, it's already

up, a G.

MR. STEINTHAL: Oh, so just the

letter G and Green Day came up?

THE WITNESS: We'e not really

using a computer here, Ken. We'e playing

back, but what I did in October of 2005, just

to be clear.

17

18 Q

BY MR. STEINTHAL:

And when you did it, you typed in

19 G and Green Day came up.

20 Because I had previously typed in

21

22

Green Day, but I typed in the whole word

"Green Day" is my point.
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Q Okay.

I had previously typed in Green

Day as I was checking to see are these

services working, is this a good computer, and

so forth.

Q Now, you mentioned as to these

devices like Replay that there's been some

three million that you thought had, been

downloaded?

10 This is not a device. This is

Q Software. I'm sorry.

This is a software service, yeah.

Okay. Pair enough. Let me show

you a document that was produced by Sound

Exchange recently and ask you some questions

about it.
17 MR. STEIMTHAL: Ne'll mark this--
18

19

20

21

22

I guess this is our first trial exhibit. How

shall we just have a sequential numbering

and not call it

Plaintiff 

' or Applicant' and

Sound Exchange?

CHIEF JUDGE SLEDGE: The parties
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10

are responsible for marking their exhibits.

So you will make that decision.

MR. STEINTHAL: All right. Well,

we'e going to mark this as Services Exhibit

1 based on the sticker I'e been given, and if
you could deliver that up

CHIEF JUDGE SLEDGE: I should

qualify that: as long as it's not confusing.

(Laughter.)

MR. STEIMTHAL: I'l do my best,

Your Honor.

12

13

(Whereupon, the document

referred to was marked as

Services Exhibit No. 1 for

15 identification.)

17

18

MR. STEIMTHAL: Do you want to

stamp this before I give it to the witness or

it's not the formality always of a

19 courtroom, Your Honor. So

20 CHIEF JUDGE SLEDGE: The court

21 reporter is not involved in exhibits.

22 MR. STEIMTHAL: Okay.
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BY MR. STEIMTHAL:

Q Have you ever seen what's been

marked as Services Exhibit 1 before?

I haven't seen the paper part of

it, but I recognize the screens. I didn'

personally copy them, but I'e seen these

myself when I went to download.corn.

Q And you talk about download. corn

on your direct testimony.

10

Q

Right.

And you see at the top up here it
12 says download.corn.

13

14 Q

Yes, that's correct.

And could you tell us again what

15 is download. corn?

16 It's an Internet service provider

18

19

or a website, I guess you would say, that

offers many files for downloading. They

aggregate software to draw an audience.

20 Q Okay. Now, just take a look at

21

22

the first page of this exhibit, which refers

to something called AMSoft, if I'm pronouncing
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it right.
No, that would be the name of the

publisher.

Q Okay.

But it refers to at the top,

number one Sound Recorder 3.6.

Q Okay. So the software is Sound

Recorder 3.6?

Well, I think it' called number

10 one Sound Recorder 3.6.

Q Okay.

That number -- there's not a

17

numbering system for these and that's not a

part of the title. That's that part of the

title of the software. I suspect it's to put

them at the top of the list of similar

softwares ~

18 Q Okay. And as you read the

19

20

21

22

description, would you agree with me that this

is a device that's being advertised as a

device that grabs any sound, including music,

dialogue from movies, game sounds, et cetera?
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So it'
Yeah, you read the first line, and

that is what the first line says.

Q Okay. Mow, what I want to focus

on for a minute is it says on the third line-
— and all of these seem to be of the same form

where it has an editor's rating, an average

user rating, and then downloads. Do you see

that?

10 Yes.

Q Is that the number of times that

12

13

the software has been downloaded from your

understanding?

Prom this service.

15 Q Yes.

16 From download.corn.

17 Q Yes'ust from download.corn or

from any service?

19

20 Q

I believe just from download. corn.

And when you gave your testimony

21

22

earlier about three million products in total,
you'e talking about download.corn alone or--
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Download.corn and an aggregate of

each of these kinds of software.

Q Right. Okay. Now, if you look

over on the right-hand column, it says

license. Do you see where it says that? And

it says "free to try, 29.95 to buy"?

1: see that.

Q And then the next line it says,

"First 60 second recording trial" ?

10 Yes.

Do you have an understanding of

12

13

when it says "limitations first 60 second

recording trial," what that means?

I believe based on my experience

15

16

18

that if you'e using the trial version, the

free version, that it records 60 second, but

that if you'e using the paid version, the

29.95, it does not stop after 60 seconds.

19 Q And the number of downloads,

20

21

however, is of both the paid version and the

free version, right?

22 Right. Well, they'e the same
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u~til they'e activated. That would be my

guess.

So we don't know how many times

anybody actually purchased.

I don't know.

Q So in the three million number

10

that you gave earlier as to the number of

downloads, you don't know how many times

anyone used it for other than a free trial,
correct?

I don't know. That's right.

12 That's not data I have.

13 Q And as a matter of fact, do you

15

know with respect to any kind of data source

how often Replay has been used?

16 I don' know.

17 Q I think you mentioned in your

18

19

20

21

testimony that there are actually services,

webcasters that have sought to disable the

ability to use Replay on their service,

correct?

22 Did I say -- I don't remember
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Q

"Disable" may be the wrong word.

I don't remember that coming up.

Do you remember saying that

certain services had made it more dif f icult or

tried to make it more difficult for Replay to

be used to capture their streams?

No. I know that what I said was

that certain

10

12

13

14

15

16

17

18

19

20

(Pause in proceedings.)

MR. STEINTHAL: Go ahead.

CHIEF JUDGE SLEDGE: Mr. Steinthal,

you seem to be going into a little bit of a

new area bere, and we need to have another

short recess. We'l recess five minutes.

(Whereupon, the foregoing matter

went off the record at 3:59 p.m.

and went back on the record at

4:10 p.m.)

CHIEF JUDGE SLEDGE: We'e back on

the record.

21 Mr. Steinthal.

22 MR. STEINTHAL: Thank you, Your
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Honor.

BY MR. STEINTHAL:

Q Mr. Griffin, if you could turn to

page 22 of your written testimony.

I'm there.

Q

Q

This is what I was looking for.

Oh, okay.

Before the break. Do you see

10

where you talked about Replay and you have

this? Is this a part of what was on their

website?

Q

Yes, this is a screen shot.

And it says, nNith just one click

only Replay Music can record streaming music

from these popular services and. more."

16 Yes.

17 Q And it has Rh and then a bunch of

18 blanks.

Yes.

20 Q Do you think they'e trying to

21 convey Rhapsody, right?

22 Pardon me?
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Q Are they trying to convey the name

Rhapsody?

I guess they are, and I'd say it'
more than a guess because inside the website

on another page they actually complete tbe

word "Rhapsody." So I think it's Rhapsody.

And the next one says music, M,

and then four blanks.

Yes.

10 Do you think they'e trying to

convey the name Music Match?

12

13 Q

Yes, I think they are.

And the next one is probably

trying to convey Yahoo Launch, right?

15

16

Yes, I think so.

Do you know wby they don't have

tbe names there?

18

19 Q

I don't know why.

Do you know whether Rhapsody and

20 Music Match and Yahoo have a problem with

Replay doing what they're doing?

22 I don't know.
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Do you know whether companies have

sent any cease and desist letters or taken any

other kind of legal actions or warnings

against Replay'

Q

I don.'t know.

You'd agree with me, would you

10

not, that it's not in the interest of a

streaming webcaster to have entities out there

that engage in any kind of material copying of

streams, right?

I guess not. I don't really know.

12

13

I think you could have different opinions

about it.
Q Well, if they'e taking audience

15

16

18

20

away from webcasters, if they'e really using

this device to capture streams and listen to

songs instead of taking the trouble of

listening to a streamed webcast, that would

result in lesser audience for our clients,

right?

21 It might or it might not,

22 depending on the particular webcaster and
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their intentions, but it's clear that some, by

choosing the MP3 format, just by choosing that

format in the beginning choose a more fungible

format. And so they may be less concerned

than others who choose a less fungible format.

So they may have different motives.

Q But you have no understanding as

to why these listings are done the way they

are without actually putting the names of who

10 they'e trying to connote?

I truly have no knowledge about

why this happened. If you want me to

speculate or guess, I guess that'

Q I do not. I have one more

question about that Exhibit 1 that I showed

you.

17

18 Q

Yes, I have that ~

And the three million figure that

19 you testified about.

20 Yes, that's an aggregate figure

21 for all of these kinds of software.

22 Q Did you literally go through and
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add up the numbers on download. corn or how else

did you come up with the three million figure?

I added up the numbers on

download.corn.

Q So the numbers like download

74,197 on the first page, you added them all

up and it came it about three million?

I don't think it was page by page,

but something like that.

10 Q Okay. Let's go to AOL Radio.

Screen back.

12 Q Oops. Okay. At the top of the

13 home page, do you see where it says AOL Radio

featuring XM?

15 Yes.

16 Q What's your understanding of what

17 the "featuring XM" is a reference to?

18 That they are taking some XM

19

20

streams and including those with their other

offerings.

21 Q Are they taking XM streams or is

22 it more accurate to say that certain of the
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channels that XM produces for distribution on

the XM satellite service are being made

available for access at the AOL Radio service'?

Yeah, I think that's what I meant

to say if I didn'.
Q Okay. So XM is essentially a

program supplier for purposes of AOL with

respect to those channels, right?

10 Q

With respect to those channels.

And more generally, how would you

12

compare the programming of a webcasting

service and an XM or a serious radio?

13 Nell, it depends on the context in

15

16

which it's used. I mean if you'e using it
with your satellite receiver it's different

than if it's used over the Internet.

17 Q Putting aside differences in the

18

19

20

21

22

mechanism of distribution, the actual program

content, is there any difference between, as

you understand it, the XM channels that are

available on AOL Radio and the XM channels

that are broadcast through XM with respect to
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those whatever ones are there listed on AOL?

You mean as regards purely the

audio that's included?

Q Yeah, the program content, just

the content of the actual program.

Well, program content goes beyond

10

12

purely audio, but if you'e talking purely

about the audio, I believe they take the audio

and they let you hear what you would hear if
you had an XM radio in the context of other

offerings, which are, of course, the

difference.

13 Q When you say "the difference

15

16

meaning that AOL Radio has a whole bunch of

channels that are not XM provided and XM has

a whole bunch of channels that aren't related

17 to AOL.

18 That's one difference.

19 Q What other difference are you

20 referring to?

21 Another is that it's in the

22 context of a page that has other offerings and
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that's not devoid of the context in which it'
offered. When it's offered on XM, it'
offered in a one-way, noninteractive

relationship, and when it' of fered here, it'
couched and put in with other things that are

quite interactive.

Q And, again, you'e using

10

"interactive" in the sense that you testified
about before, not in the sense of anything to

do with interactivity as it relates to

qualifying for the compulsory license, right?

12 Well, yes, that is as regards

13

15

16

purely the program material, although, of

course, when I do it with XM on my XM radio,

there are times that I can set up features

that move between channels very easily.

18

Q What do you mean by that?

For example, I can tell the radio

19

20

21

22

that I like a particular artist or I want to

hear a particular sports score, and it has a

way of skipping over to that channel that has

that artist or that sports score, and I don'
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think that's available at the AOL service.

Wouldn't that be interactive in

your definition of interactive?

Yes. That's why I'm pointing it
out to you, that there may be some differences

between their offerings as regards the context

in which it's offered. When you'e using a

radio that's provided by XM, it may have

certain features that are not available on the

10

12

AOL service, and likewise, when used on the

AOL service, it's within a context of features

that are not available on the XM radio.

13 Q But from an audio content

15

perspective, you'd agree with me that they'e
quite comparable.

16

17 Q

Right. They'e quite comparable.

Now, of all the features that you

18

19

20

identified in your demo, you didn't identify

a feature that is if you look at the label art

under "now playing," do you see that?

21

22 Q

Yes, I'm looking, yes.

And just so the Board knows it,
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label art has a meaning. What does label art

mean to you?

Well, I would think the album

cover.

Q Right, and is it your experience

that most of the webcasters that are involved

in this proceeding, meaning AOL and Microsoft,

Yahoo and Live365, typically exhibit the label

art associated with a song?

10 They often do if the rights to do

so are available. Sometimes it can be limited

12

13

by the rights holder of the photographs and

the cover art, but in general, they try to

make it available.

15 Q And they also indicate generally

16

17

the name of the artist, the name of the song,

and the album, correct?

18 Yes.

19 Q Are you familiar with the fact

20 that it's actually a requirement

21 Yes.

22 Q of the compulsory license that
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they provide that information while the song

is being streamed?

While it's being streamed, not

before, but while it's being streamed.

Q And have you heard that that was

10

intended by the sound recording companies

because they wanted listeners to know the name

and album being played when it was being

played so that consumers would have the

ability to identify the one with the other?

Yeah, and more than heard that. I

12 know that to be true.

13 Q And that's to encourage them if

15

they later say, nGee, I like that song and I

want to buy it," had got an ability to

remember and identify that song, right?

17 Sure.

18 Q And indeed, if that impulse hits

19

20

21

them right then when they'e listening to the

song, they can press and buy the CD button,

right?

22 That's right, just like a lot of
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the other interactive commerce on the site.
And there's a buy CD button on

pretty much all of the webcasting services

that you'e looked at, right?

I think pretty much all is a

pretty imprecise term. It certainly wasn'

available on 3WK, for example. So not all,
but I'd say some do, some don'.

Q My fault there. How about

10 Microsoft, AOL, Yahoo and Live365?

12

I'l bet they do.

Okay.

13

14

15

16

17

18

19

20

21

22

CHIEF JUDGE SLEDGE: Mr. Steinthal,

you just confused me.

MR. STEINTHAL: Okay. I don'

want to do that. What can I do to help you

ou't?

CHIEF JUDGE SLEDGE: For two days I

have not heard the source of music that I'm

familiar with of albums, of phonographs, and

you just referred to albums, and I thought

that referred to phonographs.
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10

12

13

15

16

17

18

19

20

21

22

MR. STEINTHAL: Well, Your Honor,

I would answer that traditionally an album is

the collection of individual sound recording

tracks that is sold initially in vinyl. Then

of course, when vinyl was sort of shifted into

the CD format, people generally called them

CDs, but they still refer to the actual

collection of the songs as an album. So even

though you don't get the feeling of an album

perhaps that you did when it was, you know, a

33 playing record, you would get the CD with

still some label art on the front of the CD

container, but people still refer to it as an

album.

So when we look at something like

that picture, which you can't really see that

well, that is a reproduction of the actual

album cover that if you bought the album in a

store either in the old days of 33 when it was

vinyl it would be a bigger picture; with CDs,

it's the same concept, but it's smaller, but

there's a picture. There's a picture on the
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10

12

13

15

16

cover of the CD. There's a picture on the

cover of an album.

And when people talk about album

art, they'e talking about the cover or

sometimes whatever art might be inside the CD

or the old album.

CHIEF JUDGE SLEDGE: So the CD in

its plastic cover is called an album?

MR. STEINTHAL: It's still called

an album by many people.

CHIEF JUDGE SLEDGE: Thank you.

THE WITNESS: Well, yeah, it's a

phrase some might choose to use to represent

a collection.

CHIEF JUDGE SLEDGE: I saw that

there and I was confused.

17 BY MR. STEINTHAL:

18 Q Is that a fair understanding? I

19 don't want to be the one testifying here.

20 Sure, it's a bundle of songs and

21

22

some call it an album whether it's a compact

disc or vinyl recording or even in the days of
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cassettes or eight-track tapes even there were

albums.

Q

(Counsel conferred.)

BY MR. STEINTHAL:

Do you see to the right of the

album art, now that we know what the album art

is, and above the reference to artist, song,

and album, there's something called "rate this

song"?

10 Yes.

Q Do you know what that bar refers

12 to?

13 Encouraging the listener to

14 participate in an ongoing rating of the song.

15 Q Do you know whether that kind of

16 information is shared between AOL Radio and

17 the record companies?

18 I don't know, but it would not

19 surprise me if it was shared.

20

21

Q Why would you say that?

Well, partly because AOL has a

22 strong interest in music, having owned Warner
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Music for a long time and still maintaining a

f inancial interest in the ongoing operation of

the company. I would think that AOL would

cooperate with the music industry to the

degree that they could do so.

Q And would you think that

information would be helpful in promoting

artists on the part of the record company?

Sure, it might. I mean, again,

10

12

13

15

16

promotions are rather short-lived, and by the

time that kind of information is gleaned, it
may or may not be useful to the ongoing

promotion because it may have ended, but the

notion of encouraging the audience to

participate in rating I think is respectful of

the audience.

18

19

20

21

22

Q Now, you referred several times in

your direct testimony to the fact that on AOL

Radio and on some of the others you can click

on the button and see dozens or hundreds of

genre based channels and sub-genre based

channels, right?
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Yes. That's how they'e
organized.

Q Now, as a practical matter, if I'm

at my computer, I can only listen to one

channel at a time, right?

Well, I mean, physically you could

listen to more than one. I mean, it'

10

12

possible to play more than one on a computer

and Replay, of course, can listen to multiple

channels where you cannot, but it might sound

confusing to you if you listened to them all
at once, but you could do it.

13 Q You mean that I'm sitting there at

15

16

17

18

19

20

my computer like the Judge is sitting at his

computer and if he were logged onto AOL Radio

right now and he logged onto, you know, the

classical music station and was listening to

that, at the same time out of the same

computer he could listen to two channels at

once?

21 It's possible. I don't know if it
22 can be done with AOL specifically, but it
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10

12

would not surprise me because there really

isn't a limitation on the computer's part

other than the band width and the speed of the

processor, and this is a relatively trivial
task for a computer.

So, for example, it wouldn't be

unusual to be downloading one song, listening

to anther, and if you chose, to be listening

to two different program sources at a time,

not that this would be something that would be

especially pleasing, but it would not entirely

shock me, given the nature of the audience.

13 I was just going to ask you

17

18

whether you have any basis to conclude that

this would be any kind of common occurrence

that people would take advantage of more than

one channel at the same time while they'e
listening to music.

19 And, again, it would be useful if
20

21

22

you were using software like this that would

listen to multiple channels to get different

things, and it's quite literally listening for
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the artist that you'e looking for, but I

don't see why an individual would choose to do

it, but I did research it a little bit

recently out of curiosity.

Q And let's suppose I'm listening to

10

a given station and I don't particularly like

the song I'm listening to or I'm fed up with

that genre and I want to go to another one.

I can scroll down the bar, press on the

button, and it will take me to another

channel, right?

12 Yes.

13 Q Ordinarily there will be some sort

14 of buffer delay, right?

15

16

That can happen, yes.

Explain to the Board, if you will,

17

18

what a buffer delay is. You talked about

buffering before as a

19 Sure.

20

21

Q in a different way.

If you'l notice, and I pointed to

22 this in my direct oral testimony today, that
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10

12

13

14

15

16

17

where the play indicator is in the course of

an entire song, the black line that represents

how much of the song has been downloaded is in

a different place. It has advanced itself
ahead. Quite literally the computer is

buffering in advance of need the content that

it's later going to play, and it does this to

overcome variables that might later occur in

the connection. So if there is a skip ten

seconds later, it will be able to overcome

that if there's a skip in the connection.

If a momentary hiccup occurs, you

will nonetheless hear a seamless piece of

audio because it has already been downloaded

in advance of its being needed, and so it has

been buffered into the computer awaiting

playback.

18 Q Right. So that it's not an

instantaneous transfer from one station to the

20

21

other. Usually there's some sort of buffer

delay?

22 Yes. You can set that in the
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10

17

18

media player. Aa the user, you tell your

media player how much buffering you want it to

do. If you ask it to be instantaneous, it
will comply if you check that in the media

player, but most people upon experience ask it
to buf fer, say, ten percent, and many give you

a sliding scale of how much buffering you wish

to occur when you set up your media player.

Now, again, you may not have

experienced this when you set up yours.

Delving deep into the controls, I have and it
does permit you to do this in a manner that

suits the kind of connection you have. 1f you

have a modem connection, you have a greater

need for buffering. Someone might pick up the

phone on an extension or something like that.

You wouldn't want that to interrupt your song.

Your computer could overcome it if it had

19

20

21

22

buffered.

On the other hand, you might have

a very fast connection, never had a problem

with connecting, and you would have very
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little buffering.

Q Okay. So in the world of choice

that you had posited where I got all of the

hundreds of channels and that's a great thing

to have because I have choice, assuming that

I'm not going to be listening to two channels

at once

Q

Right.

then while I'm listening to one

10

12

13

15

channel I say, "I think I'l check something

else out." I press on the button for the

other channel. There will be somewhat of a

delay, and then I'l get to a song. If it'
a DMCA compliant station, I don't know what

I'm going to hear, right?

16 Well, you may have seen the "now

17

18

19

20

21

22

playing" and then chosen to choose that

channel as a result, and so you would know

what you'e going to hear just the same way I

knew I would hear Green Day after I had typed

it into the search. I knew what was going to

be playing when I clicked on that channel.
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And likewise, when you were

looking for another channel, you might look

for the "now playing" to decide which channel

you wanted to click on.

And is that available on any

service other than SHOUTcast that you'e aware

of as you sit here today?

I'm not really sure. I'd have to

go look.

10 Q So that if I represent to you that

12

13

14

15

16

17

18

Live365, Microsoft, AOL Radio, and Yahoo, none

of them have that feature where you can search

what's playing, what specific track is playing

on another station, would you agree with me

that the best you can do if you'e going to

change stations is go to another pre-

programmed radio stream without knowing what

the song is you'e going to go to?

19 Within those specific services?

20 Q Yes.

21 Nell, just within that specific

22 universe, yes, but I mean, it's not a general
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negative. It's not -- we couldn't say that

that wouldn't be true of any other service.

You know, if I'm going to testify to the

truth, I can't tell you no other service does

this. I can only tell you that these that

I'e looked at, SHOUTcast offers that ability.

Q Right, and you can't show us or

haven't shown us any other service other than

SHOUTcast.

10 No, I didn't think to offer more

than that one.

12 By the way, when you did your

13

16

demonstration of Replay, I saw that you

pressed the pause button before you recorded

because you wanted to make sure it was the

song you wanted to record.

No, I hit the stop button. If I

18

19

20

21

had hit the pause button, I wouldn't get the

first part of the song that came before I hit

the stop button when I hit play again, so that

I would get the entire song.

22 Q Okay. By the way, the service
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like Replay, does that work on other kinds of

digital audio services as well?

Q

An example?

Digital cable radio, satellite
radio?

Oh, it can. It can be used,

10

assuming that it's set up correctly, that

you'e run a cable into your computer, into

the "in" on your sound card behind the

computer and you'e run it from the output of

the, say, satellite radio or other audio

12 source, yes.

13 Q So these kinds of devices are

15

available equally to capture digital streams

or digital transmissions?

16 I wouldn't say "equally" because,

17

18

19

for example, you couldn't hook up six devices

or you couldn't operate with the same

facility. This is intended to be used for the

20 computer. It does have some spill-over

21

22

benefits that it can be used, but I wouldn'

call its value equal with regards to those
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services. I'd simply say it does enable you

to record them, but with some less facility
than you could with the others.

Q And that's true of both digital
cable radio and satellite radio?

I think that's right, yes.

Q

CHIEF JUDGE SLEDGE: Mr.

10

12

13

14

Steinthal, let me interrupt you for a second.

Can you give us a sense for what you think

your timing is on finishing cross examination?

MR. STEIMTHAL: I'e probably got

about an other hour, Your Honor.

CHIEF JUDGE SLEDGE: I think it
15

16

18

19

20

21

22

would be appropriate then at this time. We'l

stop for the day. You seem to be changing

into a little bit different direction now and

this would be a good interruption.
We'l recess for the day and

begin again in the morning at 9:30.

MR. STEINTHAL: Thank you.

MR. HAMDZO: Excuse me. I wonder
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10

12

13

15

16

17

if I could just raise one issue with the Court

if I may on behalf of Sound Exchange, and this

may not be the time to take it up, but I just

wanted to flag the issue.

It won't happen with Mr. Griffin.

I don't know if it will happen with our next

witness, Mr. Simson, but at some point there

will be restricted material that witnesses

will be testifying about, and I just wanted to

inquire of the Court what procedures it might

want to follow there.

I know that in the past CRB, it
would go into executive session. Another

alternative is for us just to ask people

voluntarily to leave, which is what I did

during my opening. There may be other options

that I haven't even thought of, and I'e had

some brief conversations with some of the

19

20

other counsel, but I wondered whether the
l

Court had some views on that.
21 CHIEF JUDGE SLEDGE: We have

22 discussed that a little bit since yesterday,
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and the answer is, no, we don't have any

thoughts on it, and we'l respond to what'

presented to us.

MR. HANDZO: Very well. Thank

10

12

13

15

16

17

18

19

20

21

22

you.

MR. STHINTHAL: One of the things

on that subject, Your Honor, that I think we

might do is dance around the issue as best we

can, and by that 1 mean when we give out

exhibits, we can give the restricted exhibits

to the witness and the Board, and try to ask

the questions in a way where you can talk

about the financial figures that are being

referred to without specifically identifying

in the public record what they are.

As long as you'e looking at the

same thing and we'e looking at the same

thing, we can refer to the figure on gross

revenue, the figure on whatever it might be,

and it may get a little dicey at times, but I

think we can probably handle 75 percent of the

restricted information that way without asking
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people to leave.

CHIEF JUDGE SLEDGE: You just

suggested a good reason why our solution is a

good one.

MR. JOSEPH: Your Honor, Bruce

Joseph for the Broadcasters.

Having participated f ive years ago

as well, I do have a concern that taking a

course other than actually closing the

10 proceeding with respect to restricted

12

13

14

15

16

information will lead to a muddled transcript.
It won't be entirely clear what figure

necessarily you'e referring to, and then when

it comes time to go back and refer to that

transcript, it may cause confusion.

We did find it inconvenient at

17

18

19

20

21

22

times. On the other hand, my concern would be

that it might (a) be more inconvenient and,

frankly, (b) might be less protective of

information that has been designated at the

highest level of confidentiality.

So I'd urge you to take that into
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account when we come to those situations also.

CHIEF JUDGE SLEDGE: We'e all

getting ahead with the cart before the horse.

MR. JOSEPH: Thank you.

(Whereupon, at 4:36 p.m., the

hearing in the above-entitled matter was

adjourned, to reconvene on Wednesday, May 3,

2006. )
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